INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Fantiff, )
) No. 00 C 4988
VS, )
) Magigtrate Judge Schenkier
KRISHNASWAMI SRIRAM, M .D., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

On Augusgt 15, 2000, the Government filed this action aleging that the defendant, Krishnaswami
Sriram (“Dr. Sriram”), fraudulently obtained at least $1,224,154.25 in Medicare payments. The
Government asserted dams for avil pendtiesand treble damages under the False Clams Act, 31 U.S.C.
§ 3729 (Counts Il and 111), as well as damage claims under common law theories of mispayment by
mistake of fact (Count 1V), unjust enrichment (Count V), and fraud (Count V1). Inaddition, the complaint
asserted a dam for injunctive relief under 18 U.S.C. § 1345, asking that the Court enjoin the aleged
fraudulent activity by Dr. Sriram and freeze “ assets that arethe product of, or profit onthe product of, his
fraud” (Compl. 147) (Count I).

With the complaint, the Government filed an ex parte motion for temporary restraining order,
preliminary injunctionand other equitable rdief. On August 16, 2000, the ditrict judge issued atemporary
restraining order barring Dr. Sriramfrom engaging in future fraudulent activity, and requiring imto maintain

and not to dispose of certain documents and records. That order aso froze various assets of Dr. Sriram,



including four bank accounts and three pieces of red estate which had a collective vaue in excess of $4
million. By itsterms, theinitia temporary restraining order was due to expire on August 30, 2000.

Atthe time of the entry of the temporary restraining order, the district judge also referred the matter
to this Court for a hearing on the Government’s motion for preiminary injunction. Theregfter, as aresult
of alimited consent signed by dl parties, the matter wasreassigned to this Court pursuant to 28 U.S.C. 8§
636(c) and Loca Rule 73.1 for fina ruling onany requested extensions of the temporary restraining order
and on the mation for prdiminary injunction (doc. ## 7-9); snce that time, the parties have generaly
consented to the jurisdictionof this Court for al purposes (doc. ## 33-35). By agreement of the parties,
the temporary restraining order, with some modification, was extended five times on August 23, 2000
(doc. # 10), September 13, 2000 (doc. # 11), October 12, 2000 (doc. # 12), November 30, 2000 (doc.
#15), and January 19, 2001 (doc. # 32). The temporary restraining order currently in effect is due to
expire on February 14, 2001.

During the severa months that the restraining order has been ineffect, several eventsof Sgnificance
to this case have occurred. First, pursuant to agreement betweenthe parties, the specific bank accounts
and property subject to the restraining order have been narrowed to three: (1) acertificate of deposit with
avdue of some $3.3 million, hdd in Account Number 7000017538 (“ Account 7538") at the L ake Forest
Bank & Trugt; (2) red estate and improvements located at 611 Hunter Lane in Lake Forest, lllinois and
(3) red estate and improvements located at 715 East Falcon Drive in Arlington Heights, Illinois Other
accounts origindly frozen have been released for Dr. Sriram’s use; in addition, there have been some
withdrawds of money from Account 7538 for use by Dr. Sriram in paying lega fees and other expenses.

Second, crimind charges have beenfiled againgt Dr. Sriram. On November 2, 2000, the Government filed



acrimind complaint againgt Dr. Sriram and, on November 30, 2000, a grand jury returned an indictment
agang Dr. Sriram for ten violations of the mail fraud statute, 18 U.S.C. § 1341, and ten violations of the
hedlth care fraud statute, 18 U.S.C. § 1347. The indictment also assertsaclaim under 18 U.S.C. § 982
for crimind forfeture of certain assets, including Account 7538 and the two items of red estate and
improvements that remain frozen under the current restraining order.* Third, on December 15, 2000, the
Government filed an amended complaint in this case which asserts the same causes of action asin the
origind complaint, but increasesthe daim of alossto the Government from Dr. Sriram’ saleged fraud from
$1.2 million to an amount no less than $1,651,527.05 (Am. Compl. 1 52).

Presently pending before the Court aretwo motions. The Government has moved for apreiminary
injunction (doc. # 1-2), seeking to continue (1) the prohibition againgt submitting fase clams; (2) the
requirement to preserve and not to dispose of certain documents and records; and (3) the freeze on
Account 7538 and the L ake Forest and ArlingtonHeightsreal estate and improvements. The Government
argues that under 28 U.S.C. 8 1345, it is entitled to a prdiminary injunction freezing assets auffident to
guarantee, asfar as possible, that the Government will be able to collect on the civil judgment it believes
it will obtain. The Government further argues that it is likely to prove at trid that Dr. Sriram fraudulently
obtained at least $1.6 million in Medicare payments, and that under the False Clams Act, 31 U.S.C. §
3729, the Government will be entitled to an automatic tripling of that amount plus an additiona sum of a

least $5 million in civil pendlties

YIn addition, as a condition of his release during the pendency of the criminal proceeding, Dr. Sriram was
required to execute a $3.1 million bond, and to provide as partial security for that bond a forfeiture agreement and quit
claim deed for the Lake Forest real estate and improvements that are a subject of the restraining order.
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For his part, Dr. Sriram, disputes that the Government is likely to prove that any fraud occurred,
or that the amount of the aleged fraud is $1.6 million. Moreover, Dr. Sriram argues that under Section
1345 only the amount shown to be traceable to the dleged fraud may be frozen, and that Section 1345
does not authorize the Court to freeze assets to secure a trebled damage award or pendlties that may be
imposed. Thus, Dr. Sriram hasmoved to rel ease assetsthat exceed any amount that the Government might
demondrateit islikely to show was fraudulently obtained; in the dternative, if the assets currently under
the restraining order remain frozen, Dr. Sriram requests the release of sufficient fundsto cover monthly
living expenses and payments for defense codts.

OnJanuary 16-18, 2001 the Court conducted an evidentiary hearing onthe Government’ smaotion
for prliminary injunction. At that hearing, the Government caled nine witnesses. Kathy Barbour, an FBI
agent; Katherine Huber, an IRS agent; Drs. Anshu Gupta, John Haebich, and Ameeruddin Syed, dl of
whom practiced medicine for Home Doctors, an entity established by Dr. Sriram; Peter Theller, an
invedtigator with Wisconan Physdans Services (*WPS’), an entity involved in providing Medicare
rembursement to doctors; Dr. Stephen Boren, who reviews dams for WPS; Lisa Suarez, who was
employed by Dr. Sriram at various times in 1998 and 1999; Dr. Sriram’s wife, Rgi Siram, whom the
Government alege was involved in submitting hilling daims for services dlegedly provided to Medicare
recipients, and Dr. Sriram himsdlf. However, through the assertion of the spousal testimony privilege and
her ownFifthAmendment privilege againg sdf-incrimination, M s. Sriram supplied no substantive testimony

concerning either the hilling practices of Dr. Sriram or their sources of income? In addition, the

20n January 16, 2001, the Court issued a ruling from the bench that the spousal testimonial privilege could be
asserted in this proceeding, with the applicability of the privilege being determined on a question-by-question basis.
On January 21, 2001, the Court issued a written opinion explaining that ruling in more detail.
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Government caled Dr. Sriram, who declined to answer any substantive questions based on his assertion
of the Ffth Amendment. Dr. Sriram caled no witnesses to testify in his bendf & the hearing.

The Court has recelved legd memoranda from the parties on the Government’s motion for
preliminary injunction, and on the defendant’ s assertion that Section 1345 does not dlow the freezing of
assets based on  treble damages and possible pendtiesunder 31 U.S.C. § 3729. On January 18, 2000,
the Court also heard ord argument from the attorneys.

Based onthe Court’ sreview of the evidentiary record and the applicable legd authorities, the Court
findsthat the Government has established an entitlement toaprdiminaryinjunctionunder 18 U.S.C. § 1345
prohibiting Dr. Sriram fromsubmitting false Medicare clams, requiring imto preserve and not to discard
certain documents and records, and freezing certain of his assets. However, the Court further finds under
Section 1345, the amount of assets that can be frozen is limited to the amount that the Government has
edablished it islikely to prove were tracesble to the dleged crimina Medicare fraud — $1,651,527.05.
The Court finds that Section 1345 does not empower courtsto increase the amountsfrozen to secure the
collectibility of treble damages or pendlties.

The Court sets forth below the findings of fact and conclusions of law that congtitute the grounds
for granting the Government’s request for preiminary injunction. To the extent that any finding of fact
congtitutes a conclusion of law, the Court hereby adoptsit as such, and to the extent that any conclusion
of law condtitutes afinding of fact, the Court adoptsit assuch. SeeMiller v. Fenton, 474 U.S. 104, 113-

14 (1985).



A. The Parties.

1. Haintiff, the United States, is suing on behdf of the Department of Health and Human Services
(“HHS’), which administers the Medicare program.

2. Dr. Siramisadomiciliary of the State of Illinoisand residesat 611 Hunter Lane, Lake Forest,
lllinois. Dr. Sriram islicensad to practice medicine, and at dl timesrelevant to this action, Dr. Sriram has
provided physician services to Medicare beneficiaries.

B. Operation of the Medicare Program.

3. Medicareisaprogram administered by HHS that provides hedth insurance for persons aged
65 and older, certain younger people withdisabilities, and people with end-stage rend disease. Medicare
hastwo parts. Part A (Hospitd Insurance) and Part B (Medicd Insurance). Medicare Part A helps pay
for hospitdization costs, services rendered by skilled nursing facilities, home hedth and hospice care.
Medicare Part B hepspay for physcianservices, outpatient hospital care and other medica servicessuch
as physicd and occupationd therapy.

4. HHS has delegated the adminigtration of the Medicare program to one of its agencies, the
Hedth Care Financing Adminigration (“HCFA”). Inlllinois, HCFA contracts with Wisconan Physicians
Service (“WPS’) to process Medicare Part B claims submitted for physicians services.

5. Physicianswho provide medicd servicesto Medicarerecipientsare digibleto receive payment
for covered medica services under the provisions of Title XVI1I1 of the 1965 Amendmentsto the federa
Socia Security Act. A physician may submit a“ Standard Application For Medicare Part B Provider

Number” and enrdll as a provider in the Medicare program as either a solo practitioner or as a member



of a group practice (Am. Compl. 1 16). Those who become participating providers in the Medicare
Program agree to abide by the rules, regulations, policies and procedures governing dams for payment,
and to keep and dlow access to records and information as required by Medicare. In order to receive
Medicare funds, enrolled providers are required to abide by dl the provisons of the Socia Security Act
and al gpplicable policies and procedures issued by HCFA.

6. All physicians, practitioners and suppliers who provide services or items to Medicare
beneficiaries mugt have aMedicare provider number (“PIN number”) before their dlaims for payment can
be processed (Am. Compl. §15). A PIN number is unique to the doctor to whom it is assigned; a PIN
number cannot be reassigned to another doctor (Theiler Tr.121-22).2

7. Once aphysician receives a PIN number and begins providing services, the physcian billsfor
those servicesby usng FormHCFA-1500 (anexampleis set forth in GX 6). This standard formcontains
sevad “fidds’ inwhich a provider designates, among other information, the name and home address of
the recipient of the Medicare services for whom payment is being clamed; the name and PIN number of
the physician rendering the service; the dates on which a physician rendered the service for which the bill
isbeing submitted to Medicare; and a code designating the type of servicefor whichthe physicianishilling
Medicare. Providing the correct patient address isimportant because when aclam for payment is made
by the physician, the patient who dlegedly received the medicd servicesis sent an Explanation of Benefits
(“EOB”). Pdients who bdlieve they did not receive the services damed by the physician areinvited to

report this information by using a“hatling’ number provided by the Medicare program.

SReferences to thetestimony at the hearing will be designated by the name of thewitnessfollowed by “Tr. __.”
Exhibits offered by the Government will be cited as“GX __,” and defense exhibits will becitedas“DX __.”
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8. The amount Medicare pays for a service rendered by aphysician is based upon the code the
physcianidentifiesin the clam for payment. HCFA contractswith AdminaStar Federal to define nationd
correct coding practices for payment of Medicare clams, usng the American Medica Association
(“AMA”) Physcians Current Procedurd Terminology (“CPT”) system (GX 1). The CPT isa liding of
decriptive terms and identifying codes for reporting medica services and procedures performed by
physcians. CPT isthe most widdy accepted nomenclaturefor the reporting of physician procedures and
services under government and private hedlth insurance programs.

9. CPT codes 99201 through 99499 are used by aphys cianto report eva uation and management
(“E/M”) sarvices. Inthe CPT Manud, the E/M sectionisdivided into broad categories such asofficevigts,
hospital vists and consultations. The subcategories of E/M services are further classified into specific
codes. According to the CPT Manud, this classfication isimportant because the nature of physician work
varies by type of service, place of service, and the patient’ s satus.

10. The CPT Manud datesthat a physician must perform the dements of patient service outlined
in the description of a CPT in order to be entitled to clam payment under that code. Included in the
description of most CPT codes is the leve of severity of the patient’s presenting problems. Codes
designated by numbers at the higher end of the scale provide greater monetary payment than codes
designated by numbers at the lower end of the scale (e.g., a doctor making a home vist under a 99345
CPT code is paid more than a doctor making ahome vist under a 99343 code). Thisis, in part, because
the services described at the higher codes require more intense leves care by the physician (Boren Tr.

635).



C. CPT Code Time Parameters.

11. Incorporated into many of the E/M CPT codes aretime parameters established by the AMA.
The“indudonof time as an explicit factor beginning in CPT 1992 is done to assst physiciansin sdecting
the most gppropriate level of E/M services’ (GX 1, a 4). The time parameters were established based
onAMA “surveys of practicing physicians to obtain data on the amount of time and work associated with
typicd E/M services’ (1d.). TheAMA sudiesfound that “intraservicetime’ (that is, time spent faceto face
with a patient, exduding time spent reviewing records and communicating with the patient or other
professonds by telephone) “is predictive of the ‘work’ of E/M services’ (Id.). Thetimeslisted reflect the
amount of ime typicdly necessary to providethe services described ineach CPT code, asreported by the
physician surveys*

12. Although there is no evidence of how (or if) those surveys were conducted in a manner
designed to ensure the Satitica accuracy of the times listed, the unrebutted testimony indicates thet the
CPT times are very close to the average or expected amount of time needed to provide the services
designated in each code. For example, Dr. Stephen Boren, the Medical Director of WPS, testified that
the CPT codes approximate the time needed to perform the services described by each code.  Although
Dr. Boren admitted that a particular service described by a particular code could take somewhat more or

lesstime than the time listed in the code, he dso stated that the CPT times would be “typica” time frames

“The Guidelines distinguish between “face-to-face” time and “total” time. For coding purposes, face-to-face
timeis defined as only that time that the physician spends face-to-face with the patient and/or family. “Thisincludes
the time in which the physician performs such tasks as obtaining a history, performing an examination, and counseling
the patient” (GX 1, at 4). Thetime spent doing work before and afterthevisit, such as reviewing records, making phone
calls and writing reportsis “not included in the time component described in the E/M codes” (Id.) However, according
to the Guidelines, the non-face-to-face time “was included in calculating the total work of typical servicesin physician
surveys” and “[t]hus the face-to-face time associated with the services described by any E/M codeis avalid proxy for
the total work done before, during, and after the visit” (1d.).
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representing a“good average” (Boren Tr. 617-18, 631; see also Theiler Tr. 52). Moreover, Dr. Boren,
who frequently deds with physiciansin connection with their use of CPT codes, reports that no doctors
have complained that the timeslisted in the codes are inaccurate, either at the high or the low end (Boren
Tr. 627).

13. Dr. Borentedtified that in choosing acode, adoctor focuses on the components of the service,
not the time listed in the CPT code (Boren Tr. 620-27; see also Theller Tr. 52, 119-20 (timeis used by
providers to hdp them choose codes, but it is not the key to selection of a code). Instead, a doctor
chooses a CPT code based on the history, examination and decison making involved in the services
provided to the patient (BorenTr. 617). Nonethdess, the AMA specificdly satesthat dthough timeisnot
adescriptive component for the types of services provided, the ranges of time for each serviceligedinthe
CPT codes provide “avaid proxy for the total work done before, during, and after the vist” (GX 1, at 4).
The AMA'’s finding was supported at the hearing by Dr. Boren's testimony. Dr. Boren stated that if a
physician was repeatedly hilling for the highest CPT code, Code No. 99345, which states 75 minutes as
the typicad amount of time a doctor would spend with a patient “face to face’ in ddivering the services
identified in that code, then he would find it difficult to beieve that this physcian was repeatedly adle to
accomplish dl of these dements of trestment in only 20 minutesof face-to-face time with patients (Boren
Tr. 632). In other words, Dr. Boren testified that if aphysician was consstently taking subgtantialy less
time than indicated by the gpplicable CPT code, thenthe physicianprobably was not doing dl of the work
necessary to justify the use of that code.

14. Defendant offered no evidence to rebut the AMA’s own description of the time required to

provide servicesidentified inthe CPT codes, or the testimony by Dr. Borenand Mr. Thaler that thosetime
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parameters represent the time a doctor typicaly would spend ddivering the services required to hill for
payment under that code. The Court findsthe Government’ s evidence credible concerning the Sgnificance
of the time parametersin reflecting the amount of time typicaly necessary to perform the services specified
by aparticular CPT code.

D. Dr. Sriram’s Applications For PIN Numbers.

15. On November 11, 1995, Dr. Sriramsubmitted 50 standard gpplications for Medicare Part B
PIN numbers, requesting approva to become aparticipating Medicare provider at 50 separate hospitas
in Chicago and the surrounding area. 1n each of the applications, Dr. Sriram applied asasolo practitioner.
On each gpplication, Dr. Sriram stated that the check and remittance notice should be sent to him at 715
East FalconDrive, ArlingtonHeights, Illinois 60005, aresidenceDr. Sriramdill owns. Dr. Sriram obtained
at least 23 PIN numbersin this manner.

16. One of the 23 PIN numbers obtained was in connection with an application for aMedicare
Part B PIN number which listed the individuad/practice address of Edgewater Hospita, Suite C41, 5720
North Ashland Avenue, Chicago, Illinois. Dr. Sriram completed this applicationas a solo practitioner and
specificaly noted on hisgpplication, “ SOLO-NOT JOINING A GROUP.” Asaresult of thisgpplication,
Dr. Sriram was assigned Medicare PIN number 371772.

17. Another one of the 23 PIN numbers obtained in late 1995 was in connection with an
gpplication for a Medicare Part B PIN number which listed the individual/practice address of Edward
Hogpitd, 801 SouthWashingtonStreet, Naperville, Illinois Dr. Sriram completed thisgpplication asasolo
practitioner and specificaly noted on his application, “ SOLO-NOT JOINING A GROUP.” Asaresult

of this gpplication, Dr. Sriram was assigned Medicare PIN number 371774.

11



18. Dr. Sriram later submitted arequest to terminate the other 21 PIN numbers obtained through
the 1995 gpplications. That request was granted, and Dr. Sriram did not usethose other 21 PIN numbers
for Medicare hilling.

19. Onoraround March 1, 1996, Dr. Sriram submitted an application for aMedicare Part B PIN
number as part of the group practice Mobile Doctors Management, LLC, 15800 West McNichols,
Detroit, Michigan. Asaresult of that application, Dr. Sriramwasassigned Medicare PIN number 378425.
Medicare payments under this PIN number were remitted to Mobile Doctors Management, LLC.

20. On or about January 2, 1998, Home Doctors, 5720 North Ashland Avenue, Suite C41,
Chicago, lllinois submitted a M edicare health care provider enrollment gpplication. Inthe gpplication, Dr.
Sriram islisted as the owner and contact person. The gpplication requested that Medicare payments for
Home Doctors be directed to 611 Hunter Lane, Lake Forest, Illinois, where Dr. Sriramresides. As a
result of that application, Home Doctors was assigned Medicare PIN number 437220. Medicare
payments under this PIN number were made to the Home Doctors group. In aletter dated March 12,
1998, Dr. Sriram submitted a written request to terminate his Medicare PIN number 378425, which he
had used for hiswork with Mobile Doctors.

21. On or about January 2, 1998, aMedicare hedthcare provider enrollment application for an
individud group member was submitted by Dr. Sriram. In the gpplication, Dr. Sriram identified himsdf as
a member of Home Doctors. As a result of that gpplication, Dr. Sriram was assigned Medicare PIN
number L63960 to use for daming payment for Medicare services he ddivered under the auspices of
Home Doctors. Medicare paymentsunder thisPIN number were madeto Home Doctors, whichisowned

by Dr. Siram. In addition, at various times Dr. Sriram obtained provider numbers for a number of
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additional physcansto provideservicesfor Home Doctors: Ramesh Bhatia(PIN number L67633); James
Caruso (PIN number L68431); Jda Dahshe (PIN number L 78923); Anshu Gupta(PIN number L69588);
John Haebich (PIN number L64854); Inderjote Kathuria (PIN number L72294); Chung Song (PIN
number L 77555) and Ameeruddin Syed (PIN number L63961). The effective date of the Home Doctors
PIN number for each of those physdans was January 2, 1998, except for Dr. Song, whose provider
number became effective on October 1, 1998.

22. The gpplications Dr. Sriram submitted for Medicare PIN numbers for Home Doctors as a
group and for himself as amember of the group contain a sectiontitled “ Pendtiesfor fasfying information
on the Medicare Hedth Care Provider/Supplier Enrollment Application.” The gpplicationsdsoinclude a
certificationsectioninwhich Dr. Sriramindicated that he * understandsthat any omission, misrepresentation
or fagficationof any information contained in this applicationor contained inany communicationsupplying
informationto M edi care to complete or darify this gpplicationmay be punishable by crimind, avil, or other
adminigrative actions . . . .” (GX 19C:. Medicare Hedth Care Provider Enrollment Application for
Individua Group Member).

E. Dr. Sriram’s Submission of Medicare Claims,

23. Dr. Sriram began to submit Medicare clamselectronicaly to the Medicare Part B contractor
in 1996. Since that time, Dr. Sriram has submitted clams to Medicare for physcian services under his
individual Medicare PIN numbers 371772 and 371774, L63960, hisPIN number under Home Doctors,
and L63961, L 64854 and L69588, the PIN numbers of Drs. Gupta, Hagbich and Syed.

24. To submit clams in an dectronic medium, a provider must sgn an Agreement of

PhysciavSupplier Regarding Automated Billing. In the Agreement, the provider acknowledges “that
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submissonof aMedicare eectronic medium clam isaclam for Medicare payment and that anyone who
misrepresentsor fagfiesany record or other information essentid to that daim, or that is required pursuant
to this Agreement may, upon conviction, be subject to fine and imprisonment under Federd law” (see Am.
Compl. 128). The evidence shows that Dr. Sriram did not use a professond hilling service to submit
Medicare clams (see, e.g., Suarez Tr. 151-52; 185); the clams made under Dr. Sriram’s PIN numbers
or those of Drs. Gupta, Haebich and Syed were prepared and submitted by Dr. Sriram or under his
direction.

25. Dr. Sriram has billed Medicare for at least $13,704,688.12 for services that he or doctors
working for him alegedly have rendered between October 1995 and August 2000. 1t is undisputed that
Medicarehaspad Dr. Sriramat least $3,722,652.37 for those claimed services, under the falowing PIN

numbers covering the following dates that the services alegedly were delivered to patients (Am Compl.

31):
Provider No. Dates of Service Paid by Medicare
371772 10/11/95-01/06/00 $1,276,383.91
371774 11/28/95-10/22/99 $ 666,292.85
L 63960 (Sriram/Home Doctors) 01/01/98-08/14/00 $1,160,862.84
L 63961 (Syed/Home Doctors) 01/02/98-03/24/00 $ 235,104.97
64854 (Haebich/Home Doctors) 01/02/98-04/21/00 $ 335,114.20
L 69588 (GuptalHome Doctors) 01/02/98-08/02/99 $ 48,893.60

26. The evidence further shows that during the period 1996 through 1999, Dr. Sriram received

$3,755,943.95 in payments from Medicare, Medicaid and insurance or other services. Of that sum,
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$2,734,188.00 (72.8 percent) came fromMedicare payments (GX 8F). For purposes of the hearing, the
defense stipulated that it would not chalenge the Government’ scontention(if fraud were proven) that those
funds came from Medicare payments (Hueber Tr. 223-24). There also is no dispute that Dr. Sriram
possesses subgtantia assets: $3.3 miillion in Account 7538, the Arlington Heights and Lake Forest
properties (free of any mortgages), and red estatein New York.®

27. The Government offered credible evidence at the hearing of a number of serious irregulaities
in Dr. Sriram’s hilling that the Court finds, both individudly and taken together, make it likely that the
Government will prove that alarge number of fraudulent claims were submitted by Dr. Sriram, and that as
aresult he received alarge amount of Medicare payments to which he was not entitled. We addressthat
evidencein Sections F through L, below.

F. Claimsfor More Than 10 Hoursin a Day.

28. Usdng the time parameters set forth in the CPT codes, the Government offered sufficient
credible evidenceto show that Dr. Sriramreceived M edicare paymentson 512 days on which he clamed
he delivered more than 10 hours of face-to-face patient service. The Government dso offered sufficient
credible evidence to show that, in fact, Dr. Sriram did not perform that amount of work.

29. The Government used the following calculation — set out in GX 21 — to quantify the amount

of money paid to Dr. Sriram which is atributable to claimed services in excess of 10 hours a day:

SThereis evidence that despite these substantial revenues, Dr. Sriram may have been experiencing economic
distress. The unchallenged evidence indicates that Dr. Sriram complained on various occasions that he wasin risk of
going into bankruptcy (Barbour Tr. 446). On the face of it, such complaints may seem hollow given Dr. Sriram’s
substantial income and assets. But no evidence has been offered as to Dr. Sriram’s level of debt. Therefore, on this
record the Court cannot make any finding as to whether Dr. Sriram’s complaints were genuine (and thus arguably
supplied a motive for fraudulent activity) or were merely a case of “crying poor” when he was not.
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The Government used a 10-hour day as the maximum number of service hours Dr.
Sriramreasonably could provide, giventravel time to and fromhis home and office
to hispatients resdencesfor the home medicad vistsbeing made. Agent Barbour
tedtified that the 10- hour threshold was chosen for this calculation based on a
number of factors (Barbour Tr. 551-52), including among other things her
interview with Dr. Sriram on Augusgt 17, 2000, regarding his activities during an
average day, evidence uncovered during execution of the search warrant at his
Lake Forest home onthat date, and statements made by Dr. Sriram in his proffer
in the criminal investigation (Barbour Tr. 528, 558-59).°

To cdculate the length of Dr. Sriram’s work day, only those claims submitted
under hisindividua PIN numbers 371774, 371772 and his Home Doctors PIN
number, L63960, were used, snce those submissions reflect work Dr. Sriram
clamed to have performed. The Government added the number of hours listed
inthe CPT codes on dl clams actudly submitted—and paid — for each date that
Dr. Sriram clamed to provide to Medicare service, to reach anumber of hours

that Dr. Sriram purportedly worked in a given day.

8Agent Barbour cited the proffer as amajorreason that she selected 10 hours as a threshold (Barbour Tr. 548,
558-59). Although the Court made clear it would require Agent Barbour to testify about what Dr. Sriram said in the
proffer that she relied on, the defense chose not to ask A gent Barbour to disclosethat information (and, in fairness, the
Government also was not eager for her to do so). The Court will not reject Agent Barbour’ s sworn testimony that she
relied on Dr. Sriram’s statements in the proffer in the absence of evidence sufficient to underminethe credibility of that
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In determining the number of hours claimed in a day in excess of ten, the
Government did not include claims submitted to Medicaid and other third- party
payers, or dams Dr. Sriram submitted under other PIN numbers for the same
dates of service. The Government a so diminated fromthis calculationclams Dr.
Sriram submitted to Medicare uang Dr. Sriram’s provider number for Mobile
Doctors (378425).

Using this methodology, the Government determined that between October 1,
1996 and March 31, 2000, there were 512 days for whichDr. Sriram submitted
clams (under PIN numbers 371772, 371774 and L63960) reflecting more than
10 hours of face-to-face patient service based on the CPT codes that he used to
dam payments. After giving Dr. Sriram credit for in fact providing 10 hours of
home patient Medicare service on each of these 512 days, the Government
calculates, based ontimeslisted inthe CPT codes under whichDr. Sriramclamed
payment, that he billed for 5821.74 hours past the 10th hour for these 512 days
— or morethandouble the total number of hoursthe 10 hoursassumptiongave him
for the 512 days (i.e., 5120 hours) (GX 21).

The Government then used aformula, unchalenged by Dr. Sriramat the hearing,
to obtain an “hourly rate’ for each hour billed by Dr. Sriram (i.e., an average of
the amounts hilled for the various CPT codes that have various reimbursement
rates). Thishourly ratewasobtained by taking thetota amount Medicare paid for

the timed CPT codes and dividing that number, for each date of service, by the
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tota hoursmeasured by the CPT codes used by Dr. Sriram for services claimed
on that day (GX 21).

That hourly rate was then multiplied by the number of hours in excess of 10 hours
on agiven day (as determined, again, by looking at the totd CPT hoursliged in
the codes submitted as dams by Dr. Sriram for any given date of service) to
arive a athe dollar amount of the fraud oneach of the 512 days for dams based
as CPT codes with time parameters. For the 512 days in question, that resulted
inatota calculation of $816,858.04 (GX 21).

The Government then added to this the total the value of services claimed under
CPT codes without any time parameters (nce, by definition, those services dso
exceeded the 10-hour threshold). That resulted in a calculation of $394,736.44
(GX 21).

Based onthis caculaion, the Government’ sevidenceisthat of the $1,954,169.32
inMedicare payments received by Dr. Sriramonthe 512 days for whichthe CPT
codes show more than 10 hours of face-to-face patient care, $1,211,594.48 was

attributable to fraudulent clams (GX 21).

30. The Court finds the Government’ s caculations to be credible. For the reasons sated above

(Aindings 11-14) the Court finds that the evidence to date is sufficient to show that the use of the CPT time

codes as a measure of time typicaly spent with a patient is reasonable. We aso notethat the unrebutted

(abat Kketchy) evidenceisthat the time parametersinthe CPT code have been used by HCFA in at least

one other court proceeding to support a claim of fraudulent Medicare payments (Barbour Tr. 545-46).
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31. Moreover, the Court finds the 10-hour threshold used by the Government for the number of

hours of face-to-face patient care that Dr. Sriramcould provide in home vigts on asngle day is supported

not only by the undisclosed information in the proffer, but by other evidence aswell:

a

Agent Barbour tedtified that during their August 17, 2000 interview, Dr. Sriram
told her that he did not see more than 20-25 patients in asingle day (Barbour Tr.
440) and that he was aways home by 3:00 p.m. because that is when the “gang
bangers’ came out (Barbour Tr. 417). When asked about these statements, Dr.
Sriram declined to answer based on his Fifth Amendment privilege, from this
invocation of the privilege, the Court exercises it discretion to draw an adverse
inference.’

Those statements by Dr. Sriram are congstent with the testimony of Ms. Suarez.
Shetedtified that during the three time periods she worked for Dr. Sriramin1998
and 1999, Dr. Sriram kept the following schedule: he would be home at 8:30 or
9:00 am. onaroutine bads to receive her morning check-incdl (Suarez Tr. 138),
and he would be at home when she cdlled inbefore leavingwork at gpproximately
5:00 or 5:30 p.m. (Suarez Tr. 139). Ms. Suarez tedtified that she only saw Dr.

Sriram once a week for about 15 minutes when he came into the office to do

"While an adverse inference agai nstawitness*“may be drawn from the invocation of the Fifth Amendment” in
acivil caseDanielsv. Pipefitters Association Local Union No.597, 983 F.2d 800, 802 (7" Cir. 1993), drawing the inference
“is permissible, but not required.” Id. The Court in this casedraws theinferenceinthoseinstances in which Dr. Sriram
was confronted with his alleged prior statements or other evidence and chose silence. See Baxter v. Palmigiano, 425
U.S. 308, 318 (1976) (emphasis added) (“the Fifth Amendment does not forbid adverse inferences against partiesin civil
cases when they refuseto testify inresponseto probative evidence offered against them”). Conversely, wewill decline
todraw an adverse inference from Dr. Sriram’s assertion of the Fifth Amendment to respond to questionswhichfind no

support in the evidence.
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paperwork (Suarez Tr. 137). Ms. Suarez d <o testified that she was responsible
for scheduling vidts and maintaining the patient charts and, based on this
knowledge, she knew that Dr. Sriram rardly made home vidtsto his patients and
only did so when the patient specificaly requested to be seen by Dr. Sriram
(Suarez Tr. 140).

The10-hour day threshold aso is condgstent withthe testimony of other physicians
at Home Doctors concerning their own schedules. For example, Dr. Haebich
testified that whenhe worked for Home Doctors betweenuly and October 1998,
he saw anaverage of 8-10 patients per day (but never more than 15 in one day);
he tried to schedule each patient at haf-hour intervas, assuming he would be off
by 15-20 minutes for each patient; that some patients would cancel or not be at
home; and there would be travel time between patients. He tedified that his
typicd day of patient vists would start at around 6:00 am., and would conclude
at around 3:00 or 4:00 p.m. (Haebich Tr. 15). Likewise, Dr. Syed testified that
when he worked for Home Doctors between March 1998 and October 1999, he
would spend no more than about seven hours in face-to-face patient contact,
dthough he would spend sgnificant time traveling from patient to patient and in
goingfor scheduled vidts where the patient turned out to be unavallable (Syed Tr.
251-52).

Theissue of travel imeis ggnificant. The evidence showed that the nature of care

a issueinthisaction ishome vigts, and that Dr. Sriram’s seff rardly was able to
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coordinate the locations of the vists on a given day to minimize the travel time
between patients (Suarez Tr. 133-34; Haebich Tr. 43-44; Syed Tr. 252).

32. For the foregoing reasons, the Court findsthat the Government has offered sufficient credible
evidence to show, at this stage, that daims by Dr. Sriram reflecting more than 10 hours each day of face-
to-face patient care (based on CPT codes) likdy were fraudulent. We note that the 10-hour threshold
doesnot indlude Dr. Sriram’ s9gnificant travel time from patient-to-patient (especidly inthe winter to poor,
underserved areas in South and West Chicago from Lake Forest); the time Dr. Sriram spent recruiting
other doctors to see his patients; or the uncaculated time that no one controverts Dr. Sriram spent billing
for medica services (gpproximately $13 million worth from October 1995 through March 2000).

33. The Court has consdered that this caculaion usng the 10-hour threshold reflects the third
different damage theory sponsored by the Government. The Government's initid theory aleged
fraudulently obtained payments of $455,220.05 based on services dlegedly hilled but not rendered to
patients at the Edgewater and Edwards hospitals under Dr. Sriram’s provider numbers 371772 and
371774 (DX 24, 11142-45). Agent Barbour admitted on crossexamination that her origind understanding
of Dr. Sriram’s use of the 371772 and 371774 provider numbers was that Dr. Sriram was hilling for
sarvices specificaly rendered a Edgewater and Edwards hospitals. However, that understanding proved
to be wrong, as she now admits, because those numbers were assigned to Dr. Sriram to cover services
provided inany hospitals inthe countieswhere Edgewater (Cook County or 371772) and Edwards (Lake
County or 371774) Hospitd arelocated (Barbour Tr. 492-93; 495-96; see also Theller Tr. 49, 104-05).

The Government then shifted to a damage theory usng a 16-hour threshold for patient serviceinaday (DX
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27), which resulted in a calculation of $735,000 in dlegedly fraudulent payments based on 295 days on
which claims reflected more than 16 hours of service,

34. Thedefensearguesthat in light of these shifting positions, the Government’ scurrent calculation
based ona 10-hour threshold isnotrdiable or credible. The Court declinesto reject the current calculation
merely becauseit hasbeenrevised. Itisnot uncommonincivil litigation for theories of damages (or liability,
for that matter) to change and evolve as the case progresses, as new information is obtained, and asthe
informationinaparty’ s possession becomes better understood. For thereasons stated above, the 10-hour
threshold finds suffident support in the evidence, and the evidence shows that use of the CPT time
parametersis reasonable. Moreover, the mathematica cd culations made by the Government using those
tools are unchdlenged. The Court finds the cdculations showing that Dr. Sriram received payments of
$1,211,594.48 for claims of sarvices in excess of 10 hours in a given day are supported by sufficient
credible evidence®
G. Dr. Sriram’sBillingsfor Drs. Gupta, Haebich and Syed.

35. Asthe Government’ sexhibits point out with dlarity, Dr. Sriram billed Medicare using the PIN
numbers of Drs. Gupta, Haebich and Syed to hill for dates of service when they did not work for Dr.

Sriramor for Home Doctors. Asthe payee for the group practice of Home Doctors, Dr. Sriram received

8During closing arguments, the Government argued that a damage cal culation based on an 8-hour day, rather
than a 10-hour day, would be reasonable given the evidence in this case. Such a calculation would have the effect of
increasing the amount of money attributable to thefraud and, for purposes of the present motion, justifyinganinjunction
freezing more than the $1,651,527.05 that the Government has attempted to show is traceable to Medicare fraud. The
Court will not go where the Government has suggested, becausethe useof eight hours as the threshold rather than ten
hours is not sufficiently supported by the evidence. Moreover, there has been no evidence offered as to what monetary
amount an 8-hour threshold would yield, and the Court declines to specul ate on that question.
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subgtantia sums of money by Medicarefor services that Dr. Sriram fasely clamed had been provided by
these physicians (see, e.g. GX 7, 14, 15, 16A, 16B).

36. The evidence showsthat Dr. Haebichworked for Home Doctors between July and October
1998. According to WPSrecords, on September 15, 1998 Dr. Haebich wasissued PIN number L 64854
for hiswork a Home Doctors. However, Dr. Sriram had Dr. Haebich’'s PIN number backdated to be
effective as of January 2, 1998 (Barbour Tr. 472).

37. Dr. Sriram was responsible for submitting clamsto Medicare for the work performed by Dr.
Haebichon behdf of Home Doctors. Dr. Haebichkept ajourna which indicatesthat he worked for Home
Doctors and Dr. Sriram on 59 days between July and October 1998. However, the claims paid by
Medicare for services dlegedly rendered by Dr. Haebich reflect daims submitted to Medicare for 491
dates of service beginning in January 1998 (six months before he started working for Home Doctors) and
continuing until December 1999 (14 months after he left Home Doctors). Based upon the dates that Dr.
Haebich actudly worked, at least $277,679.65 were paid to Dr. Sriram for services claimed under Dr.
Haebich’s PIN number, but which Dr. Haebich did not perform (GX 7).

38. Dr. Sriram adso billed Medicare for services provided to patients under Dr. Syed's PIN
number for dates when Dr. Syed did not work for Home Doctors. Dr. Syed testified that he worked at
Home Doctors between March 1998 and October 1999. On average, he worked 2-3 days per week,
with about 10-12 weeks where he did not work at dl, and severa weeks toward the end of that period
where he worked only once aweek (Syed Tr. 244-45). The mos patients that Dr. Syed saw inasngle
day was 13 or 14 (on one or two occasions) (Syed Tr. 251); he saw 12 patients on severa other

occasions (Syed Tr. 251), but onaverage, he saw 8-10 patientseach day that he worked (Syed Tr. 251).
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39. Dr. Syed was assigned provider number L63961 effective January 1, 1998. According to
WPS records, the provider number was issued on July 21, 1998; agan, this PIN number was backdated
to January 1998 (Barbour Tr. 473). Dr. Sriram submitted clams using Dr. Syed’s PIN number for the
period from January 1998 (two months before he started at Home Doctors) through March 2000 (five
months after he left) (GX 16B). Dr. Syed never worked on Sundays or Mondays (on Mondays, he
awaysworked at aclinic downtown, so he could not have worked for Home Doctorsonthat day) (Syed
Tr. 245, 261). However, the evidence shows that Dr. Sriram hilled for Dr. Syed's services on various
Sundays and Mondays throughout the March 1998 through October 1999 time period (GX 16B; Syed
Tr. 254, 261). Dr. Syed adsotedtified he never worked for Home Doctorson 17 consecutive days (Syed
Tr. 254); but the evidence shows that Dr. Sriram submitted clams gating that Dr. Syed did so (see GX
16B).

40. Accordingto Dr. Syed’ stestimony (Syed Tr. 246, 252-53) and his contemporaneous records
(GX 16A), herendered servicesfor Home Doctors on 80-100 different dates. However, Dr. Sriram billed
Medicare using Dr. Syed's PIN number on 415 different dates, and received $235,104.97 (GX 7). Dr.
Syed tedtified that he could not have worked 415 days for Home Doctors an 18-month period (March
1998 through October 1999), because he was a part-time “moonlighter” physician(Syed Tr. 244, 262).
Based on the dates that Dr. Syed actually worked, at least $113,855.12 were paid to Dr. Sriram under
Dr. Syed’'s PIN number, but for services Dr. Syed did not render.

41. Findly, the tesimony established that Dr. Gupta worked for Home Doctors only on asingle
day in February 1999, seeing four patients and receiving payment fromDr. Sriramof $160.00 (GuptaTr.

324-25; GX 25). However, without her knowledge, Dr. Sriram thereafter obtained for her aHome Doctor
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PIN number L669588. Accordingto WPS records, the PIN number was issued on June 10, 1999, but
agan, Dr. Sriram had it backdated to be effective as of January 2, 1998 (Barbour Tr. 473). Dr. Sriram
submitted daims uang Dr. Gupta's PIN number on 220 different dates, and based on those clams Dr.
Sriram was paid at least $48,893.60 (GX 7). Based upon the one day that Dr. Gupta actually worked,
at least $48,397.80 was paid to Dr. Sriram under Dr. Gupta's PIN number, but for services she did not
render.

42. Moreover, the evidence shows that these three doctors could not have provided as much
sarvice as Dr. Sriram damed, even if the bills Dr. Sriram submitted were Smply mistaken as to dates of
sarvice. Dr. Siiram told Agent Barbour that his doctors only saw an average of 8-10 patients each day
(Barbour Tr. 444-45). That statement is consistent with the contemporaneous logs kept by Drs. Hagbich
and Syed (GX 15, 16A), aswdl as the documentary evidence submitted by the Government (see GX 14
showing how much other doctors worked); GX 25 (showing how much other doctors got paid by Dr.
Sriram for their services while employed at Home Doctors)).

43. Thetestimony of the physcians provides further corroboration. Dr. Syed testified that only
rarely did he see more than 8-10 patientsinany one day (Syed Tr. 252-53). Dr. Haebich likewisetestified
that he would typicaly only see 8-10 patients, but no more than 15 in a Sngle day (Haebich Tr. 12). It
would have been necessary for those doctors to see far more patientsin a typica day if they redly had
delivered dl the patient care for which Dr. Sriram clamed payment using their PIN numbers.

44. Thedefenseoffered thetheory that Dr. Sriram may have merdly used the PIN numbersof Drs.
Gupta, Haebich and Syed to hill for services provided by other doctors (who may or may not have had

PIN numbers) who actually provided servicesto Home Doctorspatients. Inaid of thistheory, the defense
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eicited testimony from Mr. Theiler that smple mistakes in Medicare billing are common and are not
necessxily considered to be materid or fraudulent, because they may be corrected once discovered
(Theller Tr. 64). However, the defense has offered no credible evidence to show that this is what
happened; moreover, the evidence of payments Dr. Sriram made to his Home Doctors physcians
contradicts this defense theory.

45. The evidence showsthat in 1998 and 1999, Dr. Sriram paid dl physdans associated with
Home Doctors (not just Drs. Gupta, Hagbichand Syed) atotd of $66,184.21 (GX 25). TheGovernment
offered evidenceto show thet Dr. Srirampaid his doctors $35.00 to $40.00 for each patient visgt (GX 25).
Using the figure of $35.00 per vigt (whichisanassumptiongenerous to Dr. Sriram, sinceit would increase
the number of vists he paid for), the $66,184.21 in payments reflects visits to nearly 1,900 patients.
However, Dr. Sriram submitted clams for Drs. Haebich, Syed and Guptashowing morethan 1,100 days
of sarvice. If, asDrs. Hagbichand Syed tedtified (and as Dr. Sriram told Agent Barbour), they saw 8-10
patientsper day, 1,100 days of servicewould yidd approximately 9,000 to 11,000 patient vidts for which
they would have been owed the $35.00fee. That would have resulted in payments by Dr. Sriram to this
physicians of some $300,000 to $400,000 — as compared to the $66,000 he actudly paid them (GX 25).
The Court finds that GX 25 contradiicts the defense theory of mistaken hilling, and further supports the
Government case.

46. Findly, the Court findsno evidenceto support the defense theory that Dr. Sriram might have
named the wrong doctor in the daims he submitted due to a software glitch in hishilling program. No
evidencewas offered asto how the billing software worked, or whether the “ glitch” that the defense cites

would have the effect of trangposing one doctor’ s name for another. For the foregoing reasons, the Court
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finds the Government has offered credible evidence sufficient to show alikdlihood of proving fraudulent
paymentsintheamount of $439,932.57 in connectionwithdams submitted under Drs. Gupta' s, Haebich's
and Syed's PIN numbers for services they did not render.

H. Claims Submitted on Dates When Dr. Sriram was Over seas.

47. The evidence aso shows tha Dr. Sriram submitted claims stating that he rendered care to
patients each and every day for three consecutive years. 1997-1999 (Barbour Tr. 410, 420). The
evidence also established that Dr. Sriram was out of the country in January to mid-February 1997, August
1999 and December 1999 (Barbour Tr. 419). Even assuming Dr. Sriram worked seven days a week,
365 days a year when he was in the United States, plainly it wasimpossble for Dr. Sriram to make home
vidtsto patients in the United States when he was outsde the country.

48. The defense suggeststhat Dr. Sriram had other doctors provide servicesto his patients, and
that he later hilled for those services usng hisown PIN number. In particular, the defense pointsto Dr.
Sriram’ s stlatement to Agent Barbour that he had Dr. Song vigit patients for him while he was overseasin
December 1999 (Barbour Tr. 520). The evidence showsthat during the period April 1999 through June
2000, Dr. Song performed services for Home Doctors (GX 14), but Dr. Sriram never submitted asingle
clamusing Dr. Song's PIN number. There is no evidence to explain why, if Dr. Song provided services
on behdf of Dr. Sriram while he was out of the country, Dr. Sriram did not Smply submit the services
provided by Dr. Song under Dr. Song’'sPIN number asagroup damfor Home Doctors (withDr. Sriram
asthe payee). Nor isthereany evidence showingthat Dr. Song' svidtsinfact werethe onesfor which Dr.
Sriram billed while he was out of the country in December 1999. And, there is no explanation for Dr.

Siram' s billings while outsde the United States earlier in1999 and in1997. Based on the evidence & this
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gage, the Court finds that Dr. Sriram’s submisson of clams for dates he was outsidethe United Statesis
credible evidence of fraud.®
l. Dr. Sriram’s Excessive Claims Regar ding the Volume of His Patient Visits.

49. Agent Barbour testified that during aninterview on August 17, 2000, Dr. Sriram told her that
he never saw morethan 20-25 patientsinasngle day (Barbour Tr. 440). When asked by the Government
about his statement to Agent Barbour on this point, Dr. Sriram asserted his Fifth Amendment privilege
agang sdf-incrimination, an assertion from which we choose to draw an adverse inference.

50. Despite Dr. Sriram’ s statementsto Agent Barbour, Dr. Sriram frequently billed Medicarefor
sarvices he dlegedly provided to more than 25 patientsinasngleday. For example, GX 21 shows that
Dr. Sriramcdamed to see more than 25 patientson 398 different days. On some of thosedays, Dr. Sriram
clamed to see morethan 100 patients, withthe most extreme example being found in GX 13, whichshows
that on November 12, 1997, Dr. Sriramclaimed payment for services alegedly rendered to 187 patients
on asingle day.

51. Thereisaso other evidence corroborating Dr. Sriram'’ s statement to Agent Barbour that he
saw no more than 20-25 patients per day. Dr. Sriram told Agent Barbour that he was dways home by

3:00 p.m. because that is when the “gang-bangers’ would “come out” (Barbour Tr. 417).2° Thisis

Perhaps it is not uncommon for one doctor to ask another to substitute for him and then to bill as if he
personally provided those services, as the defensesuggests. However, the evidence showsthat evenif thiscommonly
occurs,the Medicare regul ations nonethel ess require doctors to bill for services only if they, themselves, have provided
those services, and to do otherwise is aviolation of the Medicare procedures (Barbour Tr. 522-23).

YGjventhereferenceto“ gang-bangers” it is hard to believethe defensesuggestion that Dr. Sriramwould alight
from his home to make house calls after dark or during the night. Thus, it does not seem reasonable to conclude that
Dr. Sriram could see even 25 patientsin a single day given travel times between homes, let alone 100 or 187 patientsin
asingle day.
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consgtent withthe testimony of Ms. Suarez, who worked as closdy withDr. Sriramas any of the witnesses
present in court, which indicated that Dr. Sriram was generdly home before 9:00 am. in the morning and
by 5:00 p.m. at night.

52. Drs. Haebich and Syed eachtetified that they usudly could only see 8-10 patients per day,
given travel time between appointments (and the expected dead time caused by cancellation of
gppointments and other no-shows of scheduled patients). This testimony is consgstent with Dr. Sriram’s
gatement to Agent Barbour that his doctors saw anaverage of 10 patientsper day (Barbour Tr. 444-45).

53. And, Ms. Suarez confirmed that it was her practice (pursuant to Dr. Sriram’ srequest and the
requests of the other home doctors) to schedule at most 20 patients per day.'* Moreover, according to
Ms. Suarez, in late 1999, the number of patients who wanted to continue seeing physcians from Home
Doctors began to decrease rapidly. Ms. Suarez testified that about 80 percent of the patients were lost
during thistime (i.e., only 2 out of every 10 patients she called were making appointments) (Suarez Tr.
136), due to anumber of complaints. including that, while patients liked Dr. Sriram, neither he nor his
doctors visited them very often (Suarez Tr. 135; 37; 157).

4. Inthe face of this evidence, the defense has offered nothing to indicate to the Court that Dr.
Sriram could legitimately claim to have seen more than 25 patients per day on each of the 398 days

chronicdledinGX 21; or more than 100 patients on some of those days; or 187 patientson November 12,

A gent Hubertestified that M s. Suareztold her that she only pulled 10-15 patient files per day for each doctor
to see; and that she would pull only 20 filesif two doctors were working in asingle day (Huber Tr. 202-03). However,
Dr. Syed corroborated Ms. Suarez’ testimony by stating that early in his employment with Home Doctors he would get
more than 20 chartsin asingle day (Syed Tr. 251).
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1997. Theevidenceof Dr. Sriram’sclamsthat he saw more than 25 patients on nearly 400 different dates
is credible evidence of fraud.
J. Billing For Services To Deceased Patients.

55. The Government has offered unrebutted evidence that Dr. Sriram billed for Medicare services
he clamed to have provided to 32 different patients who died prior to the date the service dlegedly was
rendered (GX 17A; GX 22). When asked about thesecdlams, Dr. Sriram assarted his Fifth Amendment
privilege; we draw an adverse inference from that assertion.

56. The defense has pointed out that some of those claims were made under CPT Code 99375,
which dlows hilling for services rendered during a 30-day period (GX 1, a 40). From this, the defense
urgesthat even though a patient was deceased on the date of service cited in the claim, perhgpsthe dam
was vaid because the service was rendered within the 30-day period preceding that date of service during
whichthe patient was il living. Even setting aside the lack of evidence to subgtantiate this argument, the
argument fals (a) many of the damswere submitted by Dr. Sriram using other CPT codes which do not
have this 30-day “window,” and (b) anumber of the claims using the 99375 code show a date of service
morethan 30 days after the patient died. The evidence of daimsfor servicesrendered to patientson dates
after they dready had passed away is credible evidence of fraud.

K. Complaints of Billing For Services Not Rendered.

57. Agent Barbour testified regarding 19 instances of billing by Dr. Sriram for services that were
not rendered by him, as reflected by patient complaints made using to the HCFA “hot ling” (Barbour Tr.
413). According to those complaints, the patients received Explanation of Benefit Statements (“EOBS”)

indicating that they had received medica services provided by Dr. Sriram on certain dates, but denied
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recalvingsuchservices(see, e.g., GX 17B). Moreover, thisevidencewasbol stered by evidenceregarding
gmilar complaints made by private companies that insure their employees (GX 10-12). Here, again, Dr.
Sriram assarted his Fifth Amendment privilege when confronted withthis testimony and evidence, and we
draw the adverse inference from hissilence. The unrebutted evidence of billing for services not rendered
is, a this stage, credible evidence of fraud.

L. Listing Dr. Sriram’s Address as the Patient’s Addr ess.

58. The Government has dso provided the Court with credible evidence of numerous clamsfor
which Dr. Sriramlisted his own home address asthe patient’ shome address. GX 13 contains 187 clams
submittedby Dr. Sriramfor servicesdlegedly rendered on November 12, 1997; nearly hdf of thosedams
(84) listed Dr. Sriram’s 611 Hunter Lane address as the patient’ s home address.

59. The evidence disclosed a potential motive for Dr. Sriram to submit clams listing his address
asthe patient’s home address. the EOB is sent to the patient’s home address as listed by the doctor on
the dam form. By lisingthe 611 Hunter Lane address asthe patient’ shome address, Dr. Sriram ensured
that the EOBswould be ddlivered to Dr. Sriram, and not to the patient. Asaresult, patientswould not be
in a position to complain that they falled to receive the services for which Dr. Sriram billed -- thereby
hindering the detection of hilling for services that were not rendered.

60. We draw an adverse inference from Dr. Sriram’s assertion of his Fifth Amendment when
confronted with this evidence. The Court findsthe evidence sufficdent to show at this stage that Dr. Sriram

intentionaly placed incorrect patient home addresses on claim forms.
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M. Unnecessary Services.

61. The Government aso attempted to show that Dr. Sriram engaged in the provison of
unnecessary services as a way to fraudulently hill Medicare for excessve payments. The provison of
“unnecessary services' is a different type of fraud than the billing of unprovided services: the former
assumes serviceswere ddivered (adbat too many), while the latter is premised on payment being obtained
for services never rendered. Although the Government offered Sgnificant evidenceof billing for unprovided
sarvices, the same cannot be said for the Government’ s proof on the excessive services theory.

62. The Government’ sevidenceof provision of unnecessary servicescameadmost exclusvely from
Dr. Syed. Dr. Syedtedtified that Dr. Sriram told him to awaysdo aPulse Oximeter (“Pulsg’) test on ol der
patients (Syed Tr. 255). Although Dr. Syed said he did not agree that a Pulse test was dways necessary,
he agreed that the test was necessary 90 percent of the time (Syed Tr. 257-58). Dr. Syed also said that
Dr. Sriram told him to dways do blood tests and an echocardiogram, but he refused to do these tests
(Syed Tr. 288-89). Findly, Dr. Syed tedtified that he was encouraged to give patients the dietary
supplement “ENSURE,” which he declined to do (Syed Tr. 259-60).

63. Dr. Syed' stestimony regarding unnecessary servicesisnot corroborated by theother evidence
and testimony in the record; athough Dr. Haebich testified, the Government did not questionhimonthese
matters. While the Government seems to imply that the ENSURE direction was part of a “kick back”
scheme, it never offered proof to support that implication. Moreover, Dr. Syed admits he is not a
cardiologist, and thus has no ability to chalenge directions and diagnoses by Dr. Sriram, who is a

cardiologist (Syed Tr. 270-71). And, Dr. Syed has a bias or motive to cast aspersons on Dr. Sriram’s
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credibility given Dr. Syed's pay dispute with Dr. Sriram and the lawsuit Dr. Syed filed regarding that
dispute (Syed Tr. 259, 263-66).

64. Given the lack of enough other evidence, the Court declines to draw an adverse inference
againg Dr. Sriram on these issues from the assartion of Dr. Sriram'’s Fifth Amendment privilege. At this
stage, the Court finds that the Government has not offered sufficient evidenceto support afindingthet Dr.
Sriram billed for the ddlivery of excessive sarvices.

N. The Complexity of Medicare Billing.

65. The defense offers the theory that Dr. Sriram’s claims were not fraudulent but merely
inaccurate, attributing the numerous irregulaities to the complexity of the Medicare hilling system and the
fect that Dr. Sriram is, by his self-description, not a* professor of billing” (Barbour Tr. 446). Thereisno
dispute that the use of CPT codes can be complex. The defense evidence also shows that the Medicare
program does not require a physcianto recaive training or show proficiency inbillinginorder to get aPIN
number and bill asa Medicare provider (Boren Tr. 630). However, the Court finds thet this evidence is
not sufficient to provide an innocent explanation for Dr. Sriram’s actions.

66. First, asto the complexity of the CPT codes, Dr. Sriram, unlikeMr. Thaller, did not have to
ded with the entire array of CPT codes; he only used a handful of codesto hill for his services because he
was a home doctor — at least for purposes of the present lavsuit — and Dr. Boren tedtified that the
Medicare codes are not so complicated when that is the case. Dr. Boren further testified that many
physicians, especidly home doctors, do not really need extensive knowledge of the codes, sincethey use

the same smdl number of CPT codes for their practice on aroutine, consstent basis (Boren Tr. 633-34).
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Indeed, when he submitted clams for 187 patients allegedly treated on November 12, 1997, Dr. Sriram
used the same CPT codes for all 187 (GX 13; Barbour Tr. 424) .12

67. Second, dthough Medicare does not require any hilling training to obtain a PIN number to
provide services, Dr. Sriram took training in Medicare billing in December 1998, before he started hilling
for Home DoctorsinMarch 1999 (GX 4). Moreover, the evidence showsthat Dr. Sriramwas not candid
with Agent Barbour on this point, as he said he had received no training in CPT code billing (Barbour Tr.
446). The Court draws an adverse inference from Dr. Sriram'’s assertion of the Fifth Amendment when
confronted with this statement.

68. Third, even gpart from forma training, Dr. Sriram had access to materidsissued by HCFA
explaning how to do hilling (E.g., GX 1 and 2). Dr. Boren pointed out thet, athough physicians are not
trained inhow to code a service they provide for billing purposes before they receive aPIN number, they
do receive the Medicare Part B bulletinwhichnatifies physcians of coursesonbilling (Boren Tr. 619-20).
Although the CPT manud and the codes change fromyear to year, any changes, modifications or deletions
to the codes are marked by a symbol inthe book, cross-referencing to an gppendix that lists the changes
(BorenTr. 618). And, Dr. Sriramtold Agent Barbour that he had no CPT manual, but the search warrant,
executed immediatdly after that satement was made, reveaed acopy of the 1998 CPT code (Barbour Tr.
443). Again, the Court draws an adverse inference from Dr. Sriram’s assertion of the Fifth Amendment

when confronted with this satement.

LThereis some facial contrast between Dr. Boren’ s testimony and that of Mr. Theiler, whotestified that it took
himone and one-half years to learn the CPT codes. Mr. Theiler, however, isresponsiblefor understanding and applying
the entire code on an ongoing basis; Dr. Sriram, as a home doctor, was, as Dr. Boren testified, probably only using a
“small number” of codes on aroutine basis, with minor exceptions for exceptional tests (Boren Tr. 633-34).
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69. Fourth, if Dr. Sriram had not understood how to hill, even after his billing courses, he could
have hired aprofessond to assst im. Agent Barbour testified that Dr. Sriram told her he had lost money
by not using a hilling service, but that he nonetheless had declined to use a billing service because he did
not want to pay thefees charged by these services and because these services did not do rehilling (Barbour
Tr. 440-41; see also Suarez Tr. 185).

70. Thedefensedsotriesto paint thepicture of Dr. Sriram asanincredibly disorganized individua
who was Smply trying to practice medicine, his specidty, but was overwhe med withwork and paper, and
who dmply made some mistakes on the bills he submitted. The defense points to the documentary
evidence and testimony inthis case showing that Dr. Sriram did not hill for the serviceshe and hisdoctors
provided until many months after the services had been rendered. And, in fact, the evidence shows that
the delay in billing, & least after the initid start up of the Home Doctors business, was gpproximeately 14
months (Barbour Tr. 441) (indicating that Dr. Sriramtold her he did not start hilling for Home Doctors until
March 1999). Theredfter, Dr. Sriram routindy delayed submitting Medicare clams for one to two years
after the date the patient service dlegedly was rendered (Barbour Tr. 445), even though HCFA imposes

afinancid pendty for clams submitted more than a year after service (Theiler Tr. 54).

71. The Court agrees that substantid evidence shows that Dr. Sriram was disorganized: for
example, the evidence showed he was understaffed adminigratively, whichcaused problemsin scheduling
patient vigts efficiently (Suarez Tr. 151). But thereis no evidencethat this disorganizationis what caused
the multiple and varying irregulaities in his hillings over an extended period. The types of billing
irregularities outlined above — such as hilling for services rendered to people who were already dead,
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claming to see 187 patientsin asngle day; and listing his own home address as the home address of his
patients—are actions that Dr. Sriram (or any doctor) needs no special training or awell-organized business
to know are improper and must be avoided. Likewise, the Court findsthat whilethe lateness of hishillings
may or may not show that Dr. Sriram’ smedical business, Home Doctors, wasindisarray, it does not show
that the inaccuracies in the bills he ultimately submitted were inadvertent.*®

72. The Court finds when he obtained a PIN number to submit bills to Medicare, Dr. Sriram
sggned statements acknowledging that omissons, misrepresentations or fagfication of any information in
the hills mignt be punishable under federal law. In signing these certifications, Dr. Sriram necessarily
accepted persona responshility for the accuracy of hishilling. Disorganized or nat, it was Dr. Sriram’'s
respongbility to ensure that his bills accurately reflected the services he and his doctors provided. Mr.
Theller acknowledged that the Medicare hilling mistakes can happen, because a dateiswrong or athe
name of a doctor or a hospita is transposed or omitted. Perhaps if Dr. Sriram had 10 such billing
irregularities, even a hundred of them, the Court would have more doubt about the adequacy of the
evidence showing fraud. But the scope of hilling irregulaities is so vast and varied in this case that the
Court finds, on the evidence before it, that those irregularities likely are the result of fraud.

.
The Government seeks apreiminary injunctionthat would prevent Dr. Sriram from (a) submitting

fdse or fraudulent dams for payment to any health care benefit program; (b) disposng of or faling to

¥The Government theory is that the delay itself was intentional, in order to make it unlikely that patients who
received EOBswould challenge Dr. Sriram’s claims, and that if they did, he could assert that their memories had dimmed
through the passage of time (Tr. 669). Onthe evidence presently beforethe Court, we believe disorganization rather than
intent provides an equally credible explanation for the delay.
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maintain certain business record; and (c¢) disposing of or trandferring the fundsin Account 7538 and the
Lake Forest and Arlington Heights red estate and improvements (whichtogether have a vaue of some $4
million). The standards for obtaining a preliminary injunction under Rule 65 of the Federa Rules of Civil
Procedure are wel| settled:

“Inassessing whether a preliminary injunction is warranted, aCourt must

consder whether the party seeking the injunction has demonstrated that:

(2) it hasareasonable likelihood of success onthe merits of the underlying

cdam; (2) no adequate remedy a law exigts; (3) it will suffer irreparable

harm if the prdiminary injunction is denied; (4) the irreparable harm the

party will suffer without injunctive rdlief is greater than the harm the

opposing party will suffer if the preliminary injunction is granted; and (5)

the preliminary injunction will not harm the public interest.”
Kiel v. City of Kenosha, F.3d __, No. 00-2651, 2000 WL 18009 * 2, * 1 (7"" Cir., Dec. 08,
2000). However, because it seeks a preliminary injunction under a specific grant of authority conferred
by 18 U.S.C. § 1345, the Government argues that the traditional standards for a Rule 65 preliminary
injunction are more truncated inthiscase. Thus, a the outset, we consider the standards that apply to the
request for a preliminary injunction under Section 1345.

A.

The Government argues that where, as here, an injunction is sought pursuant to afedera datute
enacted to protect the public interest, no proof of irreparable harm, inadequacy of other remedies, or
baancing of interest is required because *“passage of the satute is, in a sense, an implied finding that
violations will harm the public and ought, if necessary, be restrained.” United States v. Diapulse Corp.

of America, 457 F.2d 25, 27 (2d Cir. 1972). Theweight of authority supportsthe Government’ sposition.

E.g., United Satesv. Brown, 988 F.2d 658, 663 (6" Cir. 1993) (in reviewing the grant of aprdiminary
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injunction, the apped's court focused solely on likelihood of success); United Sates v. Fang, 937 F.
Supp. 1186, 1199 (D. M.D. 1996) (“when a crimind statute provides for injunctive rdief, once illegd
activity is demongrated irreparable harmis presumed; there is no need to demongtrate the inadequacy of
aremedy at law. . . . [F]or the same reason, once the undesirable conduct is established, it is fair to
conclude that the public interest will be served if gppropriate injunctive rdief is granted’); United States
v. Barnes, 912 F. Supp. 1187, 1195 (N.D. lowa 1996) (holding that proof of irreparable harm is not
required under Section 1345 “because the Satute itself states the ground upon which injunctive relief can
be granted to be a showing that the injunctionis ‘warranted to prevent a continuing of its subgtantid injury
to the United States or to any person or class of persons™”); United States v. Quadro Corp., 916 F.
Supp. 613, 617 (E.D. Tex. 1996) (holding that under Section 1345, “[i]rreparable harm need not be
demongtrated because so long as the statutory conditions are met, irreparable harm to the public is
presumed”).

In arguing for this modified standard for prdiminary injunctive rdief under Section 1345, the
Government insubstance arguesfor gpplicationof a“public interest” test akin'to the test the Seventh Circuit
has found gpplicable in certain actions under the Federd Trade Commisson Act (“FTC Act”). In FTC
v. World Vacation Brokers, Inc., 861 F.2d 1020, 1028-29 (7" Cir. 1998), the Seventh Circuit held that
in actions brought by the Federal Trade Commission under 15 U.S.C. § 53(b) to enjoin deceptive
advertisng prohibited by 15 U.S.C. § 45(a), acourt need only consider the likelihood that the Commission
will ultimately succeed on the merits and the baance of the equities. In s0 holding, the Court pointed out
that Section 53(b) provides for prdiminary injunctive relief “[u]pon a proper showing that, weighing the
equitiesand cond dering the Commission'’ slikelihood of ultimate success, such actionwould be inthe public
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interest, . . .” In addition, the Seventh Circuit cited to legidative history showing that in giving the
Commission specific authority to seek injunctive relief under Section 53(b), Congress sought “to protect
the Americanconsumer fromactivity prohibited by Section’5 asquickly as possible],]” 861 F.2d at 1028,
and to relieve the Commissionfrom“the requirementsimposed by the traditiona equity standard whichthe
common law appliesto private litigants” Id. at 1028-29 (quoting Conf. Rep. No. 624, 93d Cong., 1
Sess. 11 (1973)).

Unlike the case with the FTC Act, neither the statutory language nor the legidative history of
Section 1345 contains a specific satement concerning the standardsto be applied to requestsfor injunctive
relief. Onthe other hand, aswith the FTC Act, thelegidative history revedsthat in passing Section 1345,

Congress intended to give the Government a powerful tool to obtain prompt and speedy injunctive reli€f.

The legiddive history reflects Congress' concern that “[g]ince the investigation of fraudulent
schemesoftentakes months, if not years, before the caseisready for crimina prosecution, innocent people
continue to be victimized while the investigetion is in progress. Experience has shown that even after
indictment or the obtaining of a conviction, the perpetrators of fraudulent schemes continue to victimize the
public.” S. Rep. No. 98-225, at 401-02 (1984), reprinted in 1984 U.S.C.C.A.N. 3182, 3539-40. The
legidative history dso showsthat while Congress understood that “present law provides limited injunctive
relief” in casesinvolving crimind fraud, Congress found that “this relief is inadequate.” 1d. The“limited
inunctive relief” referred to inthe legidative history was that whichwas available under 39 U.S.C. § 3007,
which authorizes the Government to seek a preliminary injunction detaining a defendant’ s incoming mall

pending proceedings of 39 U.S.C. 88 3005 (prohibiting fal serepresentations in connectionwith lotteries)
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and 3306 (prohibiting attempts to obtain money for tranamittal of obscene materias). Thelegidaivehigory
reflects that in light of the dissatisfaction with the limited scope of this specific authority, Congress
“concluded that whenever it appears that a person is engaged or is about to engage in acrimind fraud
offense.. . ., the Attorney Generd should be empowered to bring suit to enjoin the fraudulent acts or
practices.” S. Rep. No. 98-225, at 401-02 (1984), reprinted in 1984 U.S.C.C.A.N. 3182, 3539-40.

At the time Section 1345 was enacted in 1984, the case law interpreting Section 3007 had held
that an injunction under that statute did not require that the Government meet the common law standards
(including irreparable harm) typicdly required for a Rule 65injunction. United States Postal Service v.
Beamish, 466 F.2d 804, 806 (2d Cir. 1972). Although Section 3007 provides that an injunction issued
under that provision would be “pursuant to Rule 65 of the Federal Rules of Civil Procedure” (language
which Section 1345 aso employs), the Beamish court reasoned that this statement merely delineates the
procedural mechanismapplicable to a prdiminary injunctionhearing and did not incorporate the standards
of proof applicable under Rule 65. Id.

The Court findsit particularly illuminating that Congress deemed the remedy under Section 3007
unsatisfactory because it did not go far enough. We trust that Congress was aware of the prevailing
interpretation of Section 3007 as expressed in Beamish. See Cannon v. University of Chicago, 441
U.S. 677, 696-97 (1979) (“It is always appropriate to assume that our elected representatives, like other
citizens, know thelaw”). Thus, it is Sgnificant that the legidative history does not suggest that Congress
was disstisfied with the interpretation of Section 3007 that relieved the Government of proving dl the

traditiond dements necessary for aRule 65 injunction.
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Although the question is a close one, the Court agrees with the prevailing weight of authority that
to prove an entitlement to a preliminary injunction under Section 1345, the Government need not prove dl
of the dements traditiondly required by Rule 65. Asthe Barnes court observed, the statutory language
in Section 1345 authorizing a preliminary injunction*® asiswarranted to prevent a continuing and substantia
injury to the United States or to any personor class of persons for whose protectionthe actionis brought,”
reflects the god of protecting people from crimind fraud — surely no lessa*“public interest” goa than that
whichunderliesthe FTC Act. Whilethe statutory language of Section 1345 doesnot pecificaly articulate
the extent to which the traditiona dements required for preiminary injunctive relief gpply, the legidaive
history persuades the Court that Congress intended to relieve the Government of certain of the burdens
normaly imposed on one who seeks a preliminary injunction under Rule 65.

Thus, the Court finds that the Government need only prove alikdihood of success on the merits.
However, because the case law ismixed asto what standard gppliesto likelihood of success onthe merits,
the Court addresses that issue before turning to the questionof whether the Government has met itsburden.

B.

Some courts have hdd that the Government need only show probable causeto bdieve that a fraud
hasbeencommitted. E.g., United Statesv. Weingold, 844 F. Supp. 1560, 1573 (D. N.J. 1994); United
Satesv. WilliamsSavran & Assocs., Inc., 755 F. Supp. 1165, 1183 (E.D. N.Y. 1991); United States
v. Belden, 714 F. Supp. 42, 45-46 (N.D. N.Y. 1987). Courtsapplying that standard have andogized to
Section 3007, which specificdly places on the Government the burden of showing “probable cause to
believe’ aviolation has occurred. More recent decisons have required the Government to show by

preponderance of the evidence that a predicate offense has been or is being committed. Brown, 988 F.
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2d at 663; Quadro Corp., 916 F. Supp. a 617; Barnes, 912 F. Supp. a 1194-95. One court has
aticulated yet a different standard: that is, whether the Government has established a “reasonable
probability” that it will prove apredicate offense. Fang, 937 F. Supp. at 1200.

The Court believes that to establish a likdlihood of success as required by Section 1345, the
Government must show by a preponderance of the evidence that a predicate fraud offensehasbeen or is
being committed. We do not find asufficient basisin the statutory language or legidative history of Section
1345 to apply a probable cause standard. Unlike Section 3007, Section 1345 does not by its express
terms adopt that standard. In gpplying the preponderance of the evidence stlandard, the Court is mindful
that under Rule 65, the likelihood of success standard may sometimes be met on proof thet a plaintiff’'s
chancesare“ better thannegligible” Roland Mach. Co. v. Dres. Indus. Inc., 749 F.2d 380, 387 (7" Cir.
1984). However, the “better than negligible standard” applies where the facts have dready established
lack of an adequate remedy at law and irreparable harminthe absence of injunctive rdief. 1d. Here, the
Court has found that Section 1345 does not require the Government to prove those traditiona elements,
in that context, we bdieve that lowering the Government’s burden of proof to obtain an injunction to
showing that its case is “better than negligible’ would give the Government a “substantid procedural
advantage’ that is not authorized by the statute. Brown, 988 F.2d at 663-64.

[11.

Guided by the foregoing legd principles, we address whether the Government has established an
entittement to an injunction under Section 1345 and, if o, the scope of the injunction that is warranted.
The Government basesitsdamfor a preliminary injunctionon the assertionthat the Government likdy will

show that Dr. Sriram has violated three different fraud statutes. First, the Government alegesthat Dr.
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Sriram has violated 18 U.S.C. § 287, which provides crimind sanctions for one who makes to any
department or agency of the United States Government adam, “knowing suchdamto befalsg, fictitious
or fraudulent[.]” Second, the Government asserts that Dr. Sriram has violated 18 U.S.C. § 1347, which
provides crimina sanctions for one who knowingly and willfully does or seeks to defraud any hedth care
bendfit program, or to obtain by false and fraudulent means money or property under custody or control
of any hedth care benefit program in connection with the delivery of or payment for hedlth care benefits.
Third, the Government assertsthat Dr. Sriramhasviolatedthe False Clams Act, 31 U.S.C. § 3729, which
imposes aivil liability on one who “knowingly makes, uses or causes to made or used, afase record or
satement to get afase or fraudulent claim paid or gpproved by the Government.” The Court concludes
that the evidence a the preliminary injunction hearing establishes the Government’ srequisitelikelihood of
success onthese fraud dams (dthough whether aavil fraud damunder the False Clams Act may provide
abassfor injunctive relief under Section 1345 is amatter that the Court will address below).

Asexplaned inthe Findings, the Government’ sproof shows a broad array of conduct that makes
it more likdly than not that the Government will be able to show that Dr. Sriram knowingly and willfuly
submittedfalsedaimsto M edicare to obtain reimbursement to whichhe was not entitled. For convenience,
the Court groups the conduct into seven categories.

Firgt, Dr. Sriram submitted clams for Medicare servicesto 32 patients who were deceased on
the dates the services dlegedly were rendered (see Findings 55-56). The defense falled to offer even a
theoretical explanationfor the vast mgority of those damsfor serviceswhich, onther face, could not have

been rendered.
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Second, the Government offered nineteen specific instances in which patients complained to
Medicarethat Dr. Sriramhad not rendered the servicesfor whichhe damed rembursement (see Findings
57). The Government further bolstered this evidence by offering instances outsde the Medicare context
whereinsurers wrote to Dr. Sriram complaining that he sought reimbursement for services not rendered.

Third, asample of damsfor rembursement submitted by Dr. Sriramrevea ed numerous instances
whereDr. Sriramligted his own home address as the home address for the patient he dlegedly treated (see
Findings 58-60). This evidence was significant in that by listing his own address asthat of the patient, Dr.
Sriram insured that the EOBswould not be sent to that patient, and that those patients therefore would not
be in a postion to know (and to complain) that claims were being made for services that were not
rendered. This evidence was relevant both to explain why more patient complaints were not made
concerning services dlamed but not rendered, and to show an intent by Dr. Sriramto concedl afraudulent
activity.*

Fourth, the evidence showed hundreds of instancesin which Dr. Sriram submitted claims based
on seeing more patients in aday than he has since admitted seeing (see Findings 49-54). On August 17,
2000, Dr. Sriram told Agent Barbour that he saw at most twenty to twenty-five patients per day. Tha
satement dso was consggtent with the testimony of Ms. Suarez, who said that she scheduled a most

twenty patients per day. Y et, the evidence submitted at the hearing showed that there were 398 days on

1The evidence discloses another possible reason why more patients did not complain about services that Dr.
Sriram claimed but that may not have been delivered: there was a consistent delay by Dr. Sriram of more than one year
between the dates of services allegedly rendered and thesubmission of the claims forthoseservices. Thedelay inbilling
foran extended period of time provides one explanation forthelowlevel of complaints as compared to claims made, since
many of the elderly and/or ill patients may have died, forgotten about the services, or not cared enough to complain after
such alapse of time.
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which Dr. Sriram clamed that he saw more than twenty-five patients (GX 21); on one of those days, he
claimed to have seen 187 patients (GX 13).

Fifth, and inarelated vein, there were hundreds of days where Dr. Sriram submitted clams that,
based on the CPT codes under which he submitted payment, would indicate that Dr. Sriram spent more
than ten hours in face-to-face patient treetment (see, Andings 28-34). While the defense vigoroudy
contested the vdidity of usang the CPT codes as a representation of the time spent with patients, for the
reasons explained above (Findings 11-14) the Court is satisfied that, based in the evidence submitted at
this preliminary stage and given the Government’ s burden of proof in this proceeding, the use of the timed
CPT codesin that manner isreasonable. And, & this stage, the Government has shown a likelihood of
success in proving that there was fraud associated withdams submitted by Dr. Sriramfor whichthe CPT
codes show morethantenhoursof patient careinaday. The evidence showsthat it isimplausiblethat Dr.
Sriramspent morethan10 hoursper day inddivering face-to-face patient care; yet on512 difference days,
Dr. Sriram submitted clams for rembursement under CPT codes which indicate that he spent more (and
often substantially more) than ten hours treating home-visit patients.’®

Sixth, the evidence shows that Dr. Sriram billed for service to patients every single day for three
consecutive years. 1997, 1998 and 1999 (Finding 47). Given the unrebutted evidence that Dr. Sriram

billed for services onanumber of days whenhe was out of the country in 1997 and 1999 (Findings 47-49)

BAlternatively, if Dr. Sriramin fact saw all the patients he claimed on thosedays and provided services to them,
the evidencewould be consistent with the conclusionthat Dr. Sriram did not provide the services indicated by the CPT
codes and thus engaged in “upcoding” —that is, claiming amore intensive (and time consuming) level of care than was
actually delivered. Therewould beafinancial motiveto “upcode,” because M edicare reimbursement is greater the more
intensive the treatment provided.

45



and that patients complained that Dr. Sriramdid not vigt themvery often (Finding 53), the Government has
shown alikdlihood of successin proving thet this volume of clams was fraudulent.

Seventh, the evidence showsthat Dr. Sriram submitted daims for payment usngthe PIN numbers
of Drs. Gupta, Haebichand Syedfor servicesthey dlegedly rendered both on dates before they ever came
towork withDr. Sriram, and ondates after they left Dr. Sriram’ s practice (Findings 35-46). Theevidence
showed that while these doctors saw patients for Dr. Sriram on approximately 140 to 160 dates, he
submitted dams based on those doctors seeing patients on more that 1,100 different days (see GX 7).
The evidence cannot support an inference that their PIN numbers were merely assigned to different
physcians before these individuas joined the Home Doctors practice or after they left; the PIN number
IS unique to a specific doctor, and cannot be assigned to another (Finding 6).

The Court has considered the defense arguments that of dl this conduct is susceptible of innocent
explanaion. The primary defense argument on this score was to emphas ze the complexity of Medicare
billing and Dr. Sriram’s lack of experience and sophitication in that process; the fact that errors and
mistakes in Medicare submissons for reimbursement are common; and the disarray of his practice. The
Court concludes that the evidence offered to date in support of these theories is insufficient to undermine
the Government’ s likelihood of success,

The defense has emphasized that Medicare coding and billing isacomplex procedure, and that by
his own admission to Agent Barbour, defendant isnot “a professor of billing.” The defense dso pointsto
evidence that Mr. Theller tedtified that it took him severd years to become fully comfortable and familiar
withuse of the CPT codes. However, balanced againg this evidence is the unrebutted evidence that Dr.

Siram only dedt withahandful of the CPT codes, and when deding only with alimited subsection of the
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CPT codes, their use is not terribly complicated (BorenTr. 634); that Dr. Sriram had access to Medicare
materids explaning how to hill (GX 2, 3) and took a traning seminar in billing (GX 4) severa months
before he first started billing for Medicare patients under Home Doctors, that, contrary to these facts, he
told Agent Barbour on August 17, 2000 that he had no training in Medicare hilling, that he had no CPT
manud a home, and that he did not have materias at home concerning Medicare billing; that if Dr. Sriram
felt he was a sea about how to correctly bill for Medicare payments, he could have hired a professond
toassg in billing, but did not do so because it would cost immoney; and that Dr. Sriraminterviewed one
potentia candidate to do his Medicare hilling, but declined to hire him because“l know more about CPT
codes’ (Suarez Tr. 185-86). Moreover, the Government’ s evidence concerning the types of activity in
which Dr. Sriram engaged — such as, hilling for services ddivered to patients who were not living on the
date the service was dlegedly rendered; claming to see 187 patients in asingle day; liging as the patient
addresses hisown home address; and repeatedly using doctors PIN numbersto hill for servicesthat were
rendered before those physicians came to Home Doctors or after they left —smply cannot be chalked up
to alack of sophigtication or training. 6

The defense dso pointsto the tesimony concerning the disarray of Dr. Sriram’ soffice procedures.
And, indeed, the testimony was uniform that Dr. Sriram lacked the adminigrative support necessary to
efidently organize patient visits. However, the disorganization and understaffing that affected the

scheduling of patient visits doesnat, ipso facto, showthat Dr. Sriram dso wasin disarray concerning the

T he defense al so pointed to the fact that the Government evidence shows fewer claims exceeding ten hours
in aday beginning with dates of servicein thelatterhalf of 1999 (see GX 21). However, that evidence also is consistent
with the fact that Dr. Sriram typically delayed for more than ayear in submitting claims, and that by August 2000, Dr.
Sriram had been restrained by an order in this case from submitting false claims.
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submisson of clams. The problems identified with respect to office administration focused on the
scheduling of patientsout of the Home Doctors office at Edgewater Hospitd. Unlikethe casewith patient
scheduling, Dr. Sriram did not rely on his s&ff to do the Medicare hilling: al of it was done by him or a
his specific direction, and was done dmost entirely out of his home rather than at Edgewater Hospitd.
Fndly, it isnot surprisng that giventhe vast scope and adminidrative requirements of the Medicare
program, errors and mistakes concerning dates of services and procedures performed can occur (Theller
Tr. 63-67). Thus, the defenseis correct that the mere fact of an error on aclaim does not alone require
aninference of fraud. However, the evidence produced in this case so far as shown more than smple
errors. thelargevolumeand variety of serioushilling irregularities over an extended period of time, shows
that the Government more likely than not will beable to prove that what was afoot here was a scheme to
defraud and not merely innocent error by a novice in the Medicare process. Based on this evidence, the
Court concludesthat the Government has shown that it has satisfied the statutory for requisiteto injunctive

relief under Section 1345.7

"The Court notes that the Government evidence al so would be sufficient to meet the traditional requirements
of Rule 65. The evidence shows the threat of irreparable harm and inadequacy of legal remedy: thelikelihood a criminal
fraud against a public program is proof of irreparable harm. U.S. v.Barnes, 912F. Supp. at 1195-96; W. Savran & Assoc.
Inc., 755 F. Supp. at 1179-80. Giventheshowingalikelihood of success by the Government and the paucity of contrary
defense evidence at this time, the balance of equities weighsin favor of the Government: put another way, the risk of
erroneously granting preliminary injunctiverelief isless than the risk of erroneously grantingit. And, plainly the public
interest is served by an injunction that, pending trial, prevents any (further) fraudulent activity, preserves records, and
ensures a fund against which recovery can be had of any funds obtained by fraud.
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V.

We now turnto the proper scope of the prdiminary injunction. Section 1345(a)(1)(C) empowers
acourt to enjoin a person from committing a Federal hedthcare offense. One of the clamswhich serves
as apredicate for the Government’s Section 1345 clamis 18 U.S.C. § 1347, which without question is
ahedth care offense: the statute istitled “Hedth Care Fraud,” and creates crimind liability for one who
knowingly and willfully does or atempts to defraud a heath care benefit program, or to obtain by faseor
fraudulent representations money under the control of a hedth care benefit program. At this point, the
Government has shown a likelihood of success on its clam that Dr. Sriram knowingly and willfully
submitted fase daims for Medicare payment, and asaresult of those daims recelved substantial payments
towhichhewasnot entitled. At the time the temporary restraining order was entered, Dr. Sriram had not
abandoned hisMedicare practice. Thereisno evidencethat his practice could not continue in the absence
of a preliminary injunction. Based on the evidence to date, the Court finds that the Government has
established its right to a prdiminary injunction enjoining Dr. Sriram from submitting fase claims for
Medicare payments. Similarly, the Government is entitled to an order requiring maintenance and
preservation of records.

V.

Section 1345 aso empowers the Government to seek a preliminary injunction freezing certain
assdts. In particular, Section 1345(a)(2)(B)(i) provides, in rlevant part, that “[i]f apersonisdienating or
disposing of property, or intends to alienate or dispose of property, obtained asaresult of . . . aFederd
hedth care offense . . . or property which is traceable to such violation, the Attorney Generd may

commenceadvil actioninany Federal court . . . for arestraining order to— . . . prohibit any person from
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withdrawing, transferring, removing, disspating, or disposing of any such property or property of equivaent
vaue” In conddering the Government’s request for a prdiminary injunction continuing to freeze some
$4 millioninDr. Sriram’s assats, we begin with the question of the Government’s proof at the preiminary
injunction hearing concerning the alleged amounts that Dr. Sriram fraudulently obtained in Medicare
payments.

A.

The Government’s evidence showed that Dr. Sriram was paid $3,722,452.37 in Medicare
payments for services alegedly rendered between October 1995 and August 2000 (Finding 25). At the
preliminary injunction hearing the Government offered evidence attempting to show that $1,651,527.05
of the money Dr. Sriram received in Medicare payments were attributable to fraudulent clams (GX 7).
The Government offered two caculations to support that calculation.

First, the Government claims that Dr. Sriram obtained $439,932.57 in payments fraudulently
obtained by submitting clams under the PIN numbers of Dr. Gupta, Haebichand Syed for days that those
physcans did not perform services for Home Doctors. As the Court has previoudy found, the
Government’ s evidence is more than suffident to establish alikelihood of success on the Government’s
assertionthat Dr. Sriramfraudulently submitted daims using those physicians PIN numbersfor nearly one
thousand dates of service. The defense has not offered any evidence or argument to refute the
Government’ s calculation of the amount of payment attributable to dams for those dates of service. The
evidence a this stage is sufficient for the Government to show a likelihood of success in proving that

$439,932.57 obtained using the PIN numbers of Drs. Gupta, Haebich and Syed was obtained by fraud.
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Second, the Government assarts that it is likely to prove that Dr. Sriram fraudulently obtained
$1,211,594.48 inMedicare payments on the 512 days onwhich, based on the time parameters associ ated
withCPT codes, he submitted claims reflecting more than ten hours of face-to-face patient trestment in a
particular day. For the reasons stated above, the defense attacks on this calculation are insufficient & this
sage: (1) the Court declinesto treat this caculationas unworthy of credibility solely becauseit reflectsa
third iteration of the Government’ s theory of damages (see Finding 34); (2) the Court finds the evidence
supports use of the time parameters associated with the CPT codes as a representation of time spent
typicdly with a patient (see Findings 11-14); and (3) the Court finds that based on the evidence adduced
—suchas, Dr. Sriram’s own statements, the corroboration by testimony of Ms. Suarez, Dr. Haebich and
Dr. Syed, and the fact that Dr. Sriram’s home vigt practice required sgnificant travel time — the
Government’s use of the 10-hour threshold for the face-to-face patient time Dr. Sriram reasonably could
spend in aday isnot arbitrary (see Findings 31-32). Moreover, on nearly eighty percent of the 512 days
that Dr. Sriram clamed servicesthat reflected morethanten hoursof patient interactioninthe day, he dso
clamed to have seen more than twenty-five patients on that day (GX 21) — which is contrary to his
Satement to Agent Barbour that he saw most twenty to twenty-five day inagivenday (Barbour Tr. 440).
This provides further circumstantial evidence of the reasonableness of the ten-hour threshold.

The defense has not offered evidence to attack other assumptions contained in this damage
cdculation, and therefore the Court finds that the Government has met its burden of showing alikelihood
of successin proving $1,211,594.48 in fraudulent payments from these claims submitted by Dr. Sriram.
Taken together with the proceeds from claims submitted in the names of Drs. Gupta, Hagbich and Syed

for sarvices they admittedly did not ddliver, the Court findsthat the Government has shown alikelihood of
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successinprovingthat Dr. Sriramobtained $1,651,527.05 based onfraudulent Medicare dams. Because
the Court findsthat the Government is likely to show that thisamount is “tracegble to suchviolation,” under
Section 1345, the Government is entitled to a preliminary injunction freezing that amount of assets.

B.

However, the Government argues that more should be frozen. The Government argues that
becausethe False Clams Act provides for trebling of damages plus impogtionof dvil pendties, the Court
should preliminarily freeze assets auffident to cover a judgment in that enhanced amount. As afdlback
position, articulated for the first time at the close of the prdiminary injunction hearing, the Government dso
argues that the Court should continue the freeze on the entire $4 million of assets currently subject to the
temporary restraning order because the Government’ s proof showsthat it islikely to obtain a judgment
in that amount without congdering trebling or pendties.

Taking the second argument fird, the Court rejects the Government’s fdlback postion on the
ground that it is not supported by the evidence. The Government has shown that Dr. Sriram was paid
$3,722,652.37 through the M edicare programfor services dlegedly rendered betweenOctober 1995 and
August 2000 (Finding 25). As explained above, the Government hasalso shownthat it is likely to prove
that $1,651,527.05 of Medicare payments received for services rendered since 1996 were obtained
through fraud. The Government’s new theory requires the assumptionthat none of the remaining baance
of Dr. Sriram’s Medicare payments was legitimate, and that he inessence operated a shdl busnesswhich
never engaged in any patient care. The evidence Smply does not support such an assumption, as three
doctorstestified that they performed services for patients under the auspices of Home Doctors, and those

physcians aswdl as other witnessestestified that Dr. Sriram himsdlf performed services for patients. Just
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as the Court will not accept defendant’s request to rgect the Government’s damage analysi's because
further discovery and andyss may erode it, the Court will not accept the Government’ s attempt to expand
the damage andlysis on the ground that further discovery may enhance the amount of damages proven.
That leavesthe core Government argument for freezing anamount inexcess of the $1,651,527.05
that the Government has shown it likely will prove was ganed through fraud: thet in fixing the amount to
be frozen, the Court is authorized under Section 1345 to take into condderation trebled damages and
pendtiesavailable onthe dvil damunder the False Claims Act, 31 U.S.C. 8 3729. That argument raises
two issues. whether acivil clam can provide apredicate for injunctive reief under 18 U.S.C. § 1345, and
if 50, whether the Court can enjoin not only the amount “tracegble to [a] violation,” but aso an amount

reflecting trebled damages and civil pendties!®

As explained above, the Court has found that the Government has a likdihood of proving a
violation 18 U.S.C. § 287 and 18 U.S.C. § 1347, both of whichqudify as crimind “ hedlth care offenses”
The Section 1347 dam, which is set forth in the pending indictment, and Section 287 plainly provide a
bas's for injunctive relief under Section 1345. However, neither of those crimind statutes provides for
trebling of damages.

The Government’ sargument that anamount inexcess of $1,651,527.05 can be frozenis premised

onalikdihood of proving aavil violationunder the False Clams Act. Therefore, though raised by neither

8T he statutory language |eaves no doubt that proceedings under the False Claims Act are civil, not criminal.
Section 3729 provides for a “civil penalty” and treble damages; Section 3730 describes actions brought by the
Government or private persons alleging viol ations of Section 3729 as civil; and Section 3731 reinforcethat actionsunder
the Act are civil rather than criminal by adopting the standard of proof as preponderance of the evidence.
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party, the Court believes that athreshold issue is whether preliminary injunctive relief under Section 1345
may be based on the likelihood of proving a civil claim as opposed to a criminal violaion. For the
reasons that follow, the Court concludesthat aavil dammay not provide the basis for the injunctive relief
authorized by Section 1345.

We begin with an andlyss of the statutory language. See, e.g., Good Samaritan Hospital v.
Shalala, 508 U.S. 402, 409 (1993) (“The gtarting point in interpreting a satuteisitslanguage, for ‘[i]f the
intent of Congressis clear, that isthe end of the matter'”). Section 1345(a)(1) sets forth the clams that
may provide a predicate for injunctive rdief under Section 1345. Each of the specifically enumerated
statutory provisonscited asa predicate for Section 1345 rdief isacrimind statute. Section 1345(a)(1)(A)
providesthat the basis for aninjunctionunder Section 1345 may be aviolaionor potentia violationof “this
chapter” (whichisareferenceto Chapter 63 of the Crimind Code), or of 18 U.S.C. 88 287, 371 or 1001.
Section 1345(8)(1)(B) states that an injunction may be premised onabanking law violation, as defined in
18 U.S.C. § 3322(d), which in turn defines banking law violation as violaions of various sections of the
crimina —not civil —code. 18 U.S.C. 88 215, 656, 657, 1005-1007, 1014, 1344, and 1341 and 1343
(insofar asthey affect afinancid inditution). See 18 U.S.C. § 3322(d)(1). Finally, Section 1345(a)(1)(C)
provides that an injunction may issue on the basis of a“Federd hedth care offense” The Court believes
that the most reasonable congtruction of the term “Federd hedlth care offense” isthat it refersto crimina
violaions, and not breaches of civil law.

Asaninitid matter, the word “ offensg’ is most commonly used in the law to refer to aviolationof
the criminal codesand not a breach of obligations under avil law. E.g., BLAck’sLAw DiCTIONARY, 1108

(7"ed. 1999). Seealso Brownv. Hoffman, 843 F.2d 1386 (table), No. 87-1621, 1988 WL 30667 (4™
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Cir. 1988) (citing BLAck’s LAw DicTioNARY for propostion that while the word “offensg” is used in
various senses, it generdly impliesafeony or misdemeanor infringingpublic rather thanmerdy privaterights
and is punishable under the crimind laws— dthough it may dso include violaions of a crimind datute for
which the remedy is merely a civil suit to recover the pendty.) While there are times that the word
“offensg’ may connote advil violaion, the context of Section1345 indicatesthat is not the case here. Each
of the specificaly enumerated statutory predicatesfor an injunctionunder Section 1345 isaviolaionof the
crimind code, and not of civil law. Using the gtatutory congtruction tool of efusdem generis, weread the
term “Federa hedth care offensg” to gpply to the same type of vidlation as the specificdly enumerated
violaions that precede that phrase: that is, to crimind vidlations and not avil law breaches. See, e.g.,
AT&T Corp. v. lowa Utilities Board, 525 U.S. 366, 408 (1999) (“[u]nder the principle of gjusdem
generis, whenagenerd termfollowsa specific one, the genera term should be understood as areference
to subjects akin to the one withspecific enumeration”). Whilegjusdem generis does not apply where the
context of the document or Statute reflects that the drafter intended a different interpretation, thereisno
such intent reflected in the statutory language of Section 1345.

Because the Court findsthe statutory language reved's aclear legiddive intent to require andleged
cimind violationasa bass for Section 1345 reief, there is no need to go farther. Nonetheless, the Court
notesthat thisinterpretation of “ Federal hedth care offensg’ isentirdy conagtent withthe legidative history
of Section 1345.

Section 1345 was enacted as part of the Comprehensive Crime Control Act of 1984, and its
genesis was the congressional decision to expand the Government’s authority to obtain injunctions to

restrain the commisson of crimind acts. S. Rep. No. 98-225, at 401 (1984), reprinted in 1984
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U.S.C.C.A.N. at 3539. After recounting the inadequacies of the existing authority for the Government to
obtain that kind of relief, the Senate Report noted that “the Committee has concluded that whenever it
appearsthat apersonisengaged or is about to engage in acriminal fraud offense prescribed by Chapter
63 [of Title 18], the Attorney General should be empowered to bring suit to enjoin the fraudulent acts or
practices.” 1d. at 3540 (emphasis added). The Senate Report states dearly that the reason for granting
this new Statutory authority was “to prevent a continuing and substantia injury to the class of persons
designed to be protected by the criminal statute dlegedly being violated.” 1d.” (emphasis added).
Nothing in the legdative history indicates that Congress intended the new power conferred by
Section 1345 to be used to address avil frauds. Tothecontrary, thelanguage of Section 1345 asorigindly
enacted in 1984 specificdly extended the injunction authority only to reach conduct “which congtitutes or
will condtitute a violation of this chapter” — and “this chapter” was a reference to Chapter 63 of Title 18,
which at the time dedlt withmail fraud, wirefraud and bank fraud. While Section 1345 has been amended
on severd occasons since originaly enacted in 1984, none of those amendments contains statutory
language or legidative history that changes the core purpose of Section 1345: to give the Government the
authority to obtain injunctive relief againgt an existing or potentia crimind violation, before atrid has been

conducted and (as herewhenthe restraining order was sought) even before crimina charges are brought.°

¥1n 1988, as part of the Anti-Drug A buseA ct of 1988, Section 1345 was amended to include specific references
to certain criminal statutes outside of Chapter 63 of Title 18: 18 U.S.C. 8§ 287, 371, and 1001. Aspart of the Crime Control
Act of 1990, Congress added the specific authority now found in Section 1345(a)(2) to freeze assets obtained through
criminal banking violations. And, as part of the Health Insurance Portability and Accountability Act of 1996, Section
1345 was further amended to add Section 1345(a)(3), which specifically confers authority to issue injunctive relief in
connection with “Federal health care offense(s)” — although the case law already had extended Section 1345 to cover
criminal frauds to improperly obtain Medicare payments. E.g., United States v. DBB, Inc., 180 F.3d 1277, 1282-85 (11"
Cir. 1999).
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Fndly, we notethat thelead cases that the parties have cited under Section 1345 dl involve efforts
by the Government to obtain injunctive relief under Section 1345 based onapurported crimind violaion.
E.g., Brown, 988 F.2d at 659 (based on alleged violations of 18 U.S.C. 88 286, 287 and 1341); Fang,
937 F. Supp. at 1188 (based on dleged vidlation of 18 U.S.C. § 1341); Quadro Corp., 916 F. Supp.
at 615 (based on dleged violations of 18 U.S.C. 88 1341, 1343); Barnes, 912 F. Supp. at 1189 (based
on aleged violaion of 18 U.S.C. § 1341). The Government has cited no case, and the Court's
independent research has found none, which has used a civil law violaion as the bass for rdief under
Section 1345.%° The Court holds that the Government may not do so here?

2.

Evenif the Government could useadvil violaionunder 31 U.S.C. 8 3729 asthe basis for anasset
freeze under Section 1345, the Court believes afair reading of Section 1345 does not permit the amount
frozento include a sum that accounts for trebled damages and civil pendties. Once again, we begin with

the statutory language, which states that what may be frozen is * property which is traceable’ to the

2DBB, Inc.,involved acivil action asserti ng claims under 31 U.S.C. 88 3729, et seq. and various state law civil
theories of recovery, aswell as aclaim for afreeze of assets under Section 1345, in connection with an alleged scheme
of Medicare and Medicaid fraud. Thedecision doesnot disclosewhether therewasapending criminal action, or whether
the civil complaint alleged criminal violations as the predicate for the Section 1345 relief. However, the Court’s
discussion of the legislative history further confirms that the goal of Section 1345 was to provide a way for the
Government to prevent pre-judgment disposition of assets obtained through criminal activity. DBB, Inc., 180 F.3d at
1282-83..

2During the discussionsthat led to the 1986 amendments to the Fal seClaims A ct, an amendment was proposed
that would have added to 31 U.S.C. § 3729 specific authorization for the Government to obtain “preliminary injunctive
reliefto bar adefendant fromtransferring or dissipating assets pending the completion of afalse claims action.” See S.
Rep.No0.99-562, at 15 (1986), reprinted in 1986 U.S.C.C.A.N., 5266, 5280. The stated purpose of this amendment was to
create a uniform federal standard for prejudgment attachment, thus “avoiding the whims and vagaries of the widely
varying state procedures forattachment.” 1d. at 23, reprinted at 5288. Thelegislative history doesnot disclosewhy this
proposal did not make its way into the final bill as enacted. However, there is nothing in the legislative history to
suggest that the proposal was dropped because Congress considered the injunctiverelief provided under Section 1345
available for civil claims based on the False Claims Act.
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predicate violation, or if that property is unavailable, property “of equivaent vaue” 18 U.S.C. §
1345(a)(2)(B)(i). The Court reads the term “property whichistraceable’ to the violaionas meaning just
what it says tha an injunction is authorized to put a hold on the fruits of the crimindly fraudulent activity.
Had Congressintended to extend injunctive authority to embrace assets not only traceable to the violation
but also assets suffident to secure an ultimate money judgment, it would have been a ample meatter for
Congressto plainly say so. But the Court finds nothing inthe language of Section 1345 that indicates that
Congressintended to go so far.

Once agan, neither party has cited case law — and the Court has found none — that specificdly
addresses the question of whether Section 1345 may be used to preiminarily freeze assets which exceed
those traceable to a violaion but which would cover other dements of an ultimate judgment (such as
pendtiesor costs). However, the cases do uniformly state that the assets frozen must be “tracegble to the
dlegedly illiat activity.” Fang, 937 F. Supp. a 1194 (citing cases); see also Brown, 988 F.2d at 664
(reversing prdiminary injunctionbecause infreezing assets, “the didtrict court failed to distinguish between
the proceeds from the dleged Medicare fraud and untainted funds from the seventy-five percent of the
Brown’ sbusinessthatisunrdaedtoMedicarecdams’); Quadro, 916 F. Supp. at 619 (“[t]he didrict court

may freeze only those assets [at which the Government has proven by preponderance of the evidence] to
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bereatedto the dleged fraud”).?? These statementsare consistent with this Court’ sstatutory interpretation
that under Section 1345 only those assets traceabl e to the aleged violation may be frozen.

In reaching this statutory interpretation, the Court declines defendant’ s request to treat Section
1345 asacrimind statute and thus congtrue it “in favor of lenity” to the defendant. Cleveland v. United
Sates, U.S. __ , 121 S Ct. 365,373 (2000). While Section 1345 islocated in the crimina code,
an action commenced under Section 1345 is specificaly designated as “a civil action.” 18 U.SC. §
1345(a)(1), (2). However, thereisindependent reason to reject the broad interpretation of Section 1345
that the Government urges. The remedy of a priminary injunction freezing assets pending the outcome
of litigation provided under Section 1345 is one that is not generdly available under Rule 65. In Grupo
Mexicano de Sarrollo SA. v. Alines Bond Fund, Inc., 527 U.S. 308 (1999), the Supreme Court held
that Rule 65 does not authorize a court to issue a preliminary injunction preventing the dispositionof assets
pending a contract dam for money damages. In reaching this concluson, the Court found that “such a
remedy was higoricdly unavalable from a court of equity[.]” 527 U.S. at 333. The Supreme Court
recognized that prior case law established limited circumstances when a priminary injunction could be
used to restrain movement of assets prior to judgment (such as, where a creditor’ s bill was filed seeking
equitable assistance in the collection of a debt, Decker v. Independent Shares Corp., 311 U.S. 282

(1940), or where specificdly authorized by a statutory provison, suchasthe tax injunctionstatute, United

2The Court ismindful that in Brown, the appeals court also characterized the authority to freeze assets as
extending to those assets that “might be forfeitable to the United States in the event that fraud is established at trial.”
988 F.2d at 664. We read this statement as merely another way of saying that what may be frozen is the property
traceable to the fraud, since that property would be subject to aforfeiture claimin acriminal action. The Court does not
read this language (as the Government suggests) to mean that the Brown court would authorize a freeze of assets not
traceable to the fraud but that would secure a potentially large civil money judgment — particularly given that the Brown
court reversed theinjunction becausethe extent of assets frozen exceeded the amount that could betraced to thealleged
Medicare fraud.

59



Satesv. First National CityBank, 379 U.S. 378 (1965)), and that Federd Rule of Civil Procedure 64
authorizes the use of prejudgment attachment remedies available under statelaw. 527 U.S. at 330-31.%
But the Supreme Court held in Grupo Mexicano that Rule 65 does not authorize an injunction to freeze
asxts merdly because a plaintiff fears that by the time a judgment is obtained the assets will have been
dissipated.

Grupo Mexicano does not bar the Government’s effort to freeze assets here because the
Government movesfor the preliminary injunction under a Specific Satutory authorization, as was the case
in First City National Bank. But the andydsin Grupo Mexicano counsels caution in expanding the
sweep of that authority to freeze assets beyond the specific grant of authority made by Congress. So, too,
does the practica redlity that an asset freeze can exert “extraordinary leverage’ agang a defendant ina
crimind fraud case. Fang, 937 F. Supp. a 1202. In this case, the Government has adequately shown at
aprdiminary stage that $1,651,527.05 million “is tracegble to the violaion” that the Government hasa
likelihood of proving. The Court concludesthat the Government is entitled to freeze that amount of assats,

but no more.

BThere also is a federal statute that authorizes the Government to seek prejudgment attachment for the
collection of a“debt”: 28 U.S.C. § 3101. Thisstatute, like Section 1345, grew out of the Crime Control Act of 1990. See
H.Rep.Nos.101-681 (Parts | and 11) (1998), reprinted in 1990 U.S.C.C.A.N. 6472, 6636 (Section 3101 “shall constitutethe
exclusive civil procedures for the United States to recover a debt or to obtain a prejudgment remedy in an action on a
claim for debt, in lieu of the state-law procedures that the Federal Rules of Civil Procedure generally prescribe for
prejudgment remedies and enforcement of judgments” —that is, Rule 64).
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CONCLUSION

A decison on a motion for preliminary injunction is often rendered at an early stage in the
proceeding onarecord that isonly partidly devel oped, and this caseis no exception. For example, there
are various assumptions and premises in the Government’s damage cdculations that, with the fullness of
discovery and trid, can be more rigoroudy tested. Further discovery and andyss may bolster the
Government’ s damage theory, undermineit, or lead to other avenues of damage ca culation not presently
beforethe Court. Thus, the Court’ sfindings and conclusons ondl issueshere, bothligbility and damages,
are by no means binding if and whenthe case should proceed to trid. University of Texasv. Camenisch,
451 U.S. 390, 395 (1981); see also Bordelon v. Chicago School Reform Board of Trustees, 233 F.3d
524, 528 (7" Cir. 2000) (court’s findings and conclusions a preliminary injunction stage and by nature
preliminary and are therefore not binding onsummearyjudgment; Gouldv. Lambert Excavating, Inc., 870
F.2d 1214, 1218 (7" Cir. 1989) (findings a preliminary injunction stage not binding at trid).

For the foregoing reasons, the Government’s motion for preliminary injunction (doc. # 1-2) is
granted inpart and denied inpart. Defendant’s motion for immediate release of excessmoniesand assets
is granted; the dternative request for arelease of funds sufficient to cover monthly living expenses and fees
is denied as moot.

The Court therefore enters the following preliminary injunction:

Q) Dr. Sriramis prdiminarily enjoined and prohibited fromdefrauding any hedth care benefit

program and/or from obtaining, by means of a fase or fraudulent representation, any

money under the custody or control of any hedth care benefit program;

2 Dr. Sriram is enjoined and prohibited from taking any actions to collect payments for
Medicare clams that have been submitted but not yet paid. Any future payments made
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ondamsthat have been submitted but not yet paid will be held in escrow pending further
order;

3 Dr. Sriramisenjoined and prohibited fromfailing to maintainbusiness, financid, patient and
accounting records concerning his Medicare claims and the proceeds from those dams
and from disposing of those business, finandd, patient and accounting records or from
dtering them in any way; and

4 The sum of $1,651,527.05, which is part of the amount presently on deposit at the Lake
Forest Bank and Trugt (“the Bank™), under Account Number 700017538, in the names
of account holders Krishnaswami Sriram and Rgdakshmi Sriram, as well as interest
accruing on that sum of $1,651,527.05, is frozen, and may not be released or transferred
by the Bank or withdrawn, transferred, alienated or encumbered by Dr. Sriram or those
acting inconcert withhim. Amounts held in Account Number 700017538 in excess of the
principle sumof $1,651,527.05 (plus interest accruing on that sum) are not subject to this
preliminary injunctionand may be withdrawn. Theasset freezeimpaosed by thispreiminary
injunctiondoes not extend to the real estate and improvementslocated at 715 East Falcon,
Number 115, ArlingtonHeights, Illinoisand at 611 Hunter, LakeForest, Illinois, however,
this preliminary injunctiondoes not affect in any way the order setting conditions of release
for Dr. Sriram in the pending crimind case, in which the property at 611 Hunter, Lake
Forest, Illinois is posted as security for that bond.

This preiminary injunction will remain in force and affect until further order of the Court. Pursuant
to Section 1345(a)(3), the Government will not be required to post abond as a conditionof this preiminary
injunction.

ENTER:

SIDNEY I. SCHENKIER
United States M agistrate Judge

Dated: February 9, 2001

62



